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LeGaLizeD FEeLtony.— We are frequently 
indebted to the Albany Law Journal for 
something ‘‘rich and rare,’’ and a more fruity 
paragraph we have seldom encountered than 
that upon the first page of its issue of May 
21, in which it comments with just indigna- 
tion upon the ‘‘pool bill,’’ recently enacted 
by the New York legislature. By that bill 
the legislature, acting upon the ancient, 
threadbare, transparent pretext of improving 
the breed of horses, legalized, not the run- 
ning of horses for cups, purses and gate 
money, but gambling on the event of horse 
races by all sorts and conditions of people 
everywhere, facilitated and systematized 
by the ubiquitous pool seller. How the breed 
of horses could by any possibility be im- 
proved by permitting gambling upon their 
speed to be freely indulged in by people who 
care no more for horses then for cows except 
as implements for gambling, who never owned 
a horse and probably could not ride one if 
they had it, is one of the problems which we 
cannot solve. Yet this is one of the follies 
of a past age, older than the Godolphin 
Arabian, which seems to flourish in perpetual 
youth. 

The legislature having thus legalized in one 
form a practice which, in other forms, the 
law, as well as public opinion, condemns as 
grossly immoral and highly injurious to 
society, proceeds to stultify itself by enacting 
that this very practice, which for five months 
in the year, it legalizes as « harmless and 
unobjectionable occupation, shall be for the 
other seven months a felony, punishable by 
imprisonment from one year to five years. 
It is to the credit of the New York legislature 
that it did not divide the year equally; by 
one short month in twelve it leans to virtue’s 
side. Under this bill, if the governor should 
sign it, the pool seller in New York will be a 
singularly composite character, a sort of Dr. 
Jekyll and Mr. Hyde; for five months in the 
year he will be a law-abiding citizen, pursuing 
a perfectly legal if not praiseworthy avoca- 
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tion;-during this haleyon season he might 
well be, without incongruity, a Sunday-school 
superintendant, or even a deacon. But, alas 
for the other seven months! Then he must 
shut up shop, or else ply his vocation under 
ban of the law, in low dives or unlicensed 
grogshops, in imminent peril of a felon’s 
doom, and ail because it is August instead 
of April, or December instead of June. It 
may be, and probably is the case that the 
five months in which the selling of pools is 
permitted by the bill, constitute the whole 
period during which that business can be 
profitably prosecuted. If that is so, the leg- 
islature of New York in effect says to the 
pool seller: ‘Your occupation is wicked, 
nefarious, criminal, absolutely felonious; 
you are nevertheless hereby authorized to 
carry on the business during all that portion 
of the year in which it can be conducted with 
profit to yourself, but if you dare to sell pools 
in any of seven months in which you can 
make nothing by it, we will assuredly put 
you in the State prison for a period of not 
less than one year, nor more than five years.”’ 
No wonder the Albany Law Journal is 
ashamed of the majority of the New York 
legislators. 

The Journal is decidedly of the opin- 
ion that the breed of legislators in New 
York needs improvement far more than 
the breed of horses, and to judge from this 
brilliant legislative exploit we think its judg- 
ment is correct. In view of the emergency 
it calls upon Hercules for help. ‘‘We 
hope,”’ it says, ‘‘the governor will get 
out his veto machine.’’ But was not the 
Journal a trifle ‘‘too previous’” some weeks 
ago in objecting to Governor Hill’s free use 
of the veto power? We certainly fully in- 
dorsed its views, but we propose to amend 
our confession of faith on the subject of the 
veto power,' by adding that, when a bill would 
manifestly tend in its operation to the detri- 
ment of public morals, the governor should 
interpose and protect the people against their 
own misrepresenting representatives. 


124 Cent. L. J. 409. 
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comments with more or less severity, and 
more or less wisdom (frequently less), on the 
law’s delay, over-crowded dockets and other 
short-comings of the judicial machinery of 
the country. So far as we have heretofore 
observed these complaints emanate from our 
own people who have a manifest right to 
criticise the acts and omissions of their own 
servants, political or judicial. How much 
good such grumbling will do is altogether 
another matter, but the right to grumble is 
indubitable. We see, however, that an out- 
sider, the Montreal Legal News, enters the 
lists and takes a shy at the Supreme Court 
of the United States. It says: 

‘“‘A curious illustration of the supposed 
progressiveness of the age is supplied by the 
fact that the Supreme Court of the United 
States is about to adjourn for the summer 
with over a thousand cases unheard. Be- 
tween three and four hundred cases are dis- 
posed of annually, so that there is work 
enough on hand for three years at least, and 
cases put on the roll now will have to take 
their turn at the end of thattime. Why 
should a court adjourn for the summer under 
such circumstances? A great daily like the 
London Times does not adjourn for the sum- 
mer, yet the work is as exhausting as that of 
a court. The continuity is preserved by in- 
creasing the number of those by whose joint 
effort the paper is produced. The same sys- 
tem applied to the supreme court would en- 
able it to sit upon every lawful day througb- 
out the year, or to prolong the daily sitting to 
ten or twelve hours.’’ It may possibly be 
regarded as somewhat churlish to look the 
gift horse in the mouth, and cavil at so very 
cheap a thing as advice gratis, but we cannot 
refrain from reminding our Canadian neighb- 
bor that there are very material differences 
between an appellate court of the highest 
dignity and of the last resort in a great nation, 
and a daily newspaper, and that the business 
methods of the one are in no respect applica- 
ble to the other. 

It is much to be regretted that the Supreme 
Court of the United States has fallen so 
much in arrears with its business; it is an 
evil which imperatively demands a speedy 
and thorough remedy, but the remedy sug- 
gested by the News of working the jus- 
tices of the supreme court twelve hours a day, 
year in and year out, is clearly inadmissible. 





The justices are in no respect to blame for 
the crowded condition of their docket; no- 
body believes that those eminent and learned 
personages fail to discharge their duty and to 
devote as much time to their judicial func- 
tions as could reasonably be expected of 
them. The fact is, the country has outgrown 
its judicial machinery, and it will become 
necessary to re-adjust the judicial system to 
accord with the new order of things. How 
the reform will be made and what new ele- 
ments will be introduced, we do not pretend 
to say, but that there must be a change soon 
is obvious from the fact that now, when the 
population of the United States is sixty mil- 
lions of people, there are only nine justices 
of the supreme court, and when the popula- 
tion was only twenty millions seven were re- 
quired to keep the dockets of the courts 
within reasonable limits. 

As to vacations, every variety of official 
persons enjoy that privilege, all workingmen 
and women have an occasional‘‘day off,’’ and 
if those of the supreme court justices seem too 
numerous, it must be remembered that they 
break the monotony of the dolce far niente of 
their playtime by the discharge of various 
important judicial duties, so that in point of 
fact their time is perhaps as fully occupied by 
their proper functions as that of any other 
persons connected with the government of 
the United States. 








NOTES OF RECENT DECISIONS. 





SLATUTE OF Fraups—Paro, Conrract— 
MortGacGe.—The Supreme Court of Iowa re- 
cently decided a case! which is calculated to 
impress the same old rule, that it is always 
best, ‘‘in case of death,’’ to put contracts 
into writing. The facts were that Hain had 
some real estate, but, being short of money, 
engaged with Robinson to buy in Hain’s land 
at tax-sale and hold the title for Hain’s bene- 
fit until Hain should be able to redeem by re- 
paying the money advanced with interest, etc. 
Unfortunately this contract was not put in 
writing, and Robinson, after duly securing 
the tax-title, died, and those who succeeded 
to his estate declining to recognize the parol 


1 Hain vy. Robinson, March 16, 1887; 32 N. W. Rep. 
417. 
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contract, Hain brought suit, claiming the 
right to redeem the land by the payment of 
the amounts advanced by Robinson with in- 
terest, etc., according to the parol contract 
between him and Robinson. The defend- 
ants demurred to the petition which the trial 
court sustained, and the plaintiff appealed. 
The supreme court said : 

‘*‘We have had much difficulty in the con- 
struction of the contract ; that is, in giving it 
a name or assigning it to a class of contracts 
known to and recognized by law. Some of 
us think it should be regarded as creating an 
express trust. If this is the proper con- 
struction, then it is void, and cannot be en- 
forced, because such a trust must be in 
writing, and cannot be created by parol. 
Counsel for the appellant contend that the 
contract should be construed to be a mort- 
gage. But we think it cannot be so regarded, 
for the reason that the title to the real estate 
was not derived or obtained from the plaint- 
iff, and was not vested in Robinson by his 
direction. Robinson obtained the title from 
an independent source. The real estate was 
about to be legally sold for a legitimate 
charge against it, and Robinson agreed, for 
a sufficient consideration, that he would pur- 
chase it, obtain the title, and reconvey to the 
plaintiff upon his compliance with the con- 
tract. Can such a contract be established 
by parol? We think not, for the reason that 
under it Robinson obtained the title to and 
an interest in the real estate. This would be 
different, of course, if the plaintiff had fur- 
nished the money to make the purchase; for 
in such case there would be an implied trust. 
We think the court did not err in sustaining 
the demurrer.”’ 


— —- —- 





LIABILITY OF PHYSICIANS AND 
SURGEONS. 





One who essays the healing art has imposed 


upon him certain responsibilities in the 
practice of his professiop which are cogni- 


zable in law. It is the purpose of this arti- 
cle to briefly advert to the principles of law 
which measure the responsibilities of this 
class of professional men. 

1. The Degree of Care, Diligence and Skill 
Required.—The rule of law may be formu- 
lated in general terms, viz: A physician and 





surgeon must possess ordinary skill and 
learning, and exercise the ordinary diligence, 
care and caution, in the treatment of 
deseases and injuries which is possessed and 
exercised by the average member of the 
profession to which he belongs, and is lia- 
ble in damages for injuries resulting from 
the lack of either of these requisites.! 

This statement of the rule in general 
terms, is in accordance with the weight of 
adjudicated cases, but Mr. Wharton ? re- 
pudiates the idea that the ordinary skill as 
possessed by the average practioner, is the 
standard by which to judge of the degree of 
skill required, and insists that ‘‘what is due 
diligence in the country is not due diligence 
in the city,’’ owing to the greater facilities 
the city practioner has in acquiring new 
methods and remedies for the treatment of 
deseases. 

‘‘“Hence, the question of diligence in 
each particular case is to be determined, not 
by inquiring what would be the average dili- 
gence of the profession, but what would be 
the diligence of an honest, intellegent and 
responsible expert in the position in which 
the defendant was placed.’ And he states 
this as the rule, he ‘‘is liable for the lack of 
that diligence which would be exhibited by a 
good physician of that school and specialty 
with which he connects himself when prac- 
ticing in a case similar to that under investi- 
gation.’’* It will be seen that he altogether 
discards as worthless the standard of average 
capacity, skill and learning, and erects one 
of individual skill and learning, to be 
ascertained by the inquiry as to what oppor- 
tunity the individual may have had to ac- 
quire a proper training in his avocation. 

In Mr. Wharton’s last statement of the 
rule as above quoted, he more nearly 
approximates accuracy, since to be a ‘‘good”’ 
physician, may mean to come up to the 

1 Loudon v. Humphrey, 9 Conn. 209; Retchey v. 
West, 28 Ill. 382; MeNevins v. Lowe, 49 Lll. 209; How- 
ard v. Grover, 28 Me. 97; Patten v. Wiggins, 51 Me. 
594; Craig v. Chambers, 17 Ohio St. 253; Graham v. 
Gautier, 21 Texas, 111; Leighton v. Sargent, 27 N. H. (7 
Fost.) 400; Galleher v. Thompson, Wright (Ohio) 466, 
West v. Martin, 31 Mo. 375; Wood v. Clapp, 4 Sneed 
(Tenn.), 65; Long v. Morrison, 14 Ind. 595; Almont v. 
Nugent, 34 Iowa, 300; Smithers v. Hanks, Jb. 286- 
Hathorne v. Richmond, 48 Vt. 557, and other au- 
thorities. 

2 Wharton’s Law of Negligence, §§ 734, 735. 

8 Supra. 

4 Id, 735. 
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average of the attainments of those prac- 
ticing the profession. 

The Iowa doctrine is that which has been 
more generally accepted by the courts, and 
is in accord with the weight of authority, and 
a charge that the physician was required to 
possess ‘‘such reasonable skill and diligence, 
as are ordinarily exercised by thoroughly 
educated surgeons, having regard to the im- 
provements and advanced state of the pro- 
fession at the time,’’ was held to be erroneous. 
The true rule was declared to be that degree 
of skill ordinarily exercised in the profession 
by the members thereof as a body, the 
average of the skill and diligence ordinarily 
exercised by the profession as a whole; not 
that exercised by the thoroughly educated, 
nor by the moderately educated, nor by the 
merely well educated, but by the average 
physician and surgeon.°® 

This must be the true rule, if only ordinary 
diligence and care is required in the applica- 
tion of skill, it must be that no greater skill 
is necessary than is ordinarily possessed by 
the profession at large. Judge Cooley does 
not acquiesce in Wharton’s rule, and adopts 
as the true statement of the law the opinion 
of the court in Leighton v. Sargent,® that the 
physician and surgeon must ‘‘possess that 
reasonable degree of skill, learning and ex- 
perience which is ordinarily possessed by 
the professors of the the same art or science, 
and which is ordinarily regarded by the 
community and by those conversant with 
that employment, as necessary and sufficient 
to qualify him to engage in such business.’’’ 

The English rule, as stated by Tindal, C. 
J., does not differ from this, ‘‘nor does the 
surgeon impliedly undertake that he will per- 
form a cure, nor does he undertake to use the 
highest possible degree of skill, but he under- 
takes to bring a fair and competent degree 
of skill.’’® 

The severity of the injury or complications 
in the disease does not raise the standard of 
the care and skill required; it is still only 

5 Smithers v. Hanks, 34 Iowa. 286; Almont v. Nu- 
gent, Id. 300; contra, Haire v. Reese, 7 Phil. (Penn.), 
138; which declares he must exercise the skill and care 
ordinarily exercised by a thoroughly educated physi- 
cian. See also McCandless v. McWha, 22 Penn. St. 
7 Leighton v. Sargent, 27 N. H. (7 Fost.) 460. 

7 Cooley on Torts. 649. ~ 


8 Lamphier v. Phipos, 8 Car. & P. 479; 1 Addison on 
Torts (Dudley & Baylies Ed.), 496. 





that of the ordinary physician called upon to 
prescribe for such an injury or disease.® 

He is entitled to have his acquirements 
judged according to the school of medicine 
he professes, ° a homeopathist by the stand- 
ard of homeopathy,” and a ‘‘botanic doctor’’ 
may show his treatment to have been ac- 
cording to the botanic method. ” 

He does not guarantee a cure; the con- 
tract implied by law is that he will use all 
known and reasonable means to accomplish 
that object, and that he will carefully and 
diligently attend his patients. Nor does 
any presumption arise that he was wanting 
in any of these particulars from his failure to 
cure his patient. * 

From the foregoing it would appear that a 
proper and accurate statement of the rule 
from the adjudicated cases would be as fol- 
lows: The contract implied by the law is 
not that the physician or surgeon will cer- 
tainly effect a cure, but that he will bring to 
the treatment of the case that degree of skill 
and learning which the average member of 
the profession possesses, and that he will ex- 
ercise the skill, care and diligence ordinarily 
used by physicians and surgeons in the 
treatment of like injuries and diseases. 

2. Must Apply his Skill.—A part of the 


® Utley v. Burns, 70 Ill. 162. 

10 Musser v. Chase, 29 Ohio St. 577. 

Corsi v. Maretzek, 4 E. D. Smith, 1. 

2 Bowman vy. Woods, 1 Greene (Iowa), 441; 1 Hil- 
liard on Torts, 240; Wharton on Negligence, § 733. 

13 Haire v. Reese, 7 Phil. (Penn.) 188; O’Hara v. 
Wells, 14 Neb. 403; Hoopingarner v. Levy, 77 Ind. 
455; Vanhoover v. Berghoff,3S. W. Rep. (Mo. 1887,) 73. 

14 Smithers v. Hanks, 34 Iowa, 286; Almont y. Nu- 
gent, Id. 300; Leighton v. Sargent, 27 N. H. (7 Fost.) 
400; Loudon v. Humphery, 9 Conn. 209; Utley v. 
Burns, 70 Ill. 162; Retchey v. West, 23 Ill. 385; McNev- 
ins, v. Lowe, 40 Ill. 209; Barnes v. Means, 82 Ill. 379; 
Howard v. Grover, 28 Me. 97; Patten v. Wiggins, 51 
Me. 594; Simonds v. Henry, 39 Me. 155; Holmes v. 
Beck, 1 R. I. 248; Graig v. Chambers, 17 Ohio (N. 8§.), 
253; Galleher v. Thomson, Wright (Ohio), 466; Graham 
v. Gautier, 21 Texas, 111; West v. Martin, 31 Mo. 375, 
Wood v. Clapp, 4 Sneed (Tenn.), 65; Alder v. Buckley, 
1 Swann. (Tenn.) 69; Long v. Morrison, 14 Ind. 595; 
Gram v. Boener, 56 Ind. 497; Reilly v. Cavanagh, 29 
Ind. 435; Billinger v. Craigue, 31 Barb. (N. Y.), 534; 
Carpenter v. Blake, 60 Barb. (N. Y.) 488; Hathorne v. 
Richmond, 48 Vt. 557; Wilmont y. Howard, 39 Vt. 447; 
Walker v. Goudman, 21 Ala. 647; Braumer v. Stor- 
mont, 9 Kan. 57; Hood v. Grimes, 13 B. Mon. 188; 
Gambert v. Hart, 44 Cal. 542; Heath v. Gilsan, 3 Ore- 
gon; Jd. 119; Jd. 139; Phillips v. Bridge, 11 Mass. 242; 
O’Hara v. Wells, 14 Neb. 403; Small v. Howard, 128 
Mass. 131; Hitchcock v. Burgett, 38 Mich, 501; Cooley 
on Torts, 649; Hilliard on Torts, 239; Addison on 
Torts, (Dudley & Baylies) 496. 
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contract implied by the law is that he will 
apply his skill to each patient under his 
charge. It does not avail him that he 
possess learning and skill unless he applies 
his knowledge to the case in hand,” using 
his best judgment about the case. 

Still it is competent to show that the de- 
fendant has received a good surgical and 
medical education. ” 

A physician in good faith, treating a 
patient to the best of his ability, is not crim- 
inally responsible for the patient’s death, 
although caused by medicine administered 
by him; '* but a person ignorant of the uses 
and properties of a poisonous drug is crim- 
inally liable for the negligent sale and use 
thereof. ” 

A druggist and a physician who compounds 
his own drugs, and who negligently sells 
a poison for a harmless medicine, is liable in 
damages for any injuries which may result 
from it.” 

A dentist or surgeon using an anesthetic 
is not bound to look for any but the probable 
and natural effects of the drug, and is not 
liable for results arising from the peculiar 
temperament or condition of the patient of 
which he had no knowledge. # 

Mis contract is a personal one, hence his 
responsibility is not increased by a refusal 
of the proffered assistance of another physi- 
cian;” but if he turns over the case to an- 
other of his own selection he is liable for the 
want of skill, diligence and care in the party 
selected.” A mere recommendation by a 

15 Carpenter v. Blake, 60 Barb. 488; s. Cc. 17 N. Y. 
Sup. Ct. 210. 

16 Brauner v. Stormont, 9 Kan. 57; West v. Martin, 
31 Mo. 375; Carpenter v. Blake, 60 Barb. 488. 

17 Leighton v. Sargent, 27 N. H. 460; Vanhoover v. 
Berghoff, 3S. W. Rep. (Mo. 1887) 76, and supra. 

18 State v. Schultz, 55 Iowa, 328; s. c. 39 Am. Rep. 
187; Commonwealth v. Thompson, 6 Mass. 134-142; 
Reg. v. Long, 4 Car. & P. 433, 398; 1 Hale Plea Crown, 
129; Whart. Crim. Law, § 364; Whart. Hom. § 148, 149, 
150. 

19 Whart. Hom. §§ 152, 155; R. v. Chamberlain, 10 
Cox Cr. Cas. 486; Ann. v. State, 11 Murp. 159, and 
other authorities cited by Wharton. 

20 Morton v. Sewall, 106 Mass. 143; French v. Viening, 
102 Mass. 135, 136; Bruff v. Mali, 36 N. Y. 206. The 
last cases were where druggists carelessly labelled 
poisons as harmless medicine. Quinn v. Moore, 15 N. 
Y. 482; Hansford v. Payne, 11 Bush (Ky.), 381; Fleet v. 
Hattenkemp, 13 B. Mon. 227. 

21 Boyle v. Winslow, 5 Phil. (Penn.) 136. 

22 Potter v. Warner, 91 Pa. St. 362; s. c, 836 Am. Rep. 
668. 
28 Walker v. Stevans, 79 Ill. 198; Bradstreet v. Ever- 
son, 72 Pa. St. 174. 





physician of another, to be called in case of 
need during his absence, does not render him 
liable for the want of skill in the other. ™ 

Negligence in the application of remedies 
to prevent the shortening of a broken arm 
will render him liable, but he must have 
had an opportunity to apply his skill, and if 
he is discharged before the time arrived to 
apply remedies to prevent the shortening, he 
is not liable. * 

3. The Patient Must Obey Instructions.— 
Whilst the physician is required to employ 
his skill and learning, the patient must com- 
ply with his instructions, and if he does not 
and injury results, the- physician is not 
liable. 7 

This is but the application of the general 
rule on the question of contributory negli- 
gence to this class of cases. So where the 
conduct of the patient directly contributed 
to the injury, so as not to be distinguishable 
from the unskillful treatment, he cannot 
recover,” but the burden of proof is on the 
physician to show this negligence of the 
patient.” 

4. The Contract of Employment.—lIt is as 
well within the power of the parties to make 
contracts in this matter as any other. The 
physician may, by contract, limit his attend- 
ance to a short period of time or to a single 
visit and may discontinue his visits to the 
patient at any time, but he must give rea- 
sonable notice of his intention to cease his 
attendance.” It is as much his duty to ex- 
ercise proper caution in ceasing his attend- 
ance as it is to exercise due diligence and 
skill whilst in attendance.*! Responding to 
a call for service without any limit upon the 
contract will be an undertaking to look after 
the case as long as it needs attention.” 

A casual prescription given to a friend on 
the street does not make the physician his 
medical attendant.” 


24 Hitchcock v. Burgett, 88 Mich. 501. 

25 Barnes v. Means, 82 Ill. 379. 

% Kendall v. Barnes, 74 Ill. 232. 

27 Baird v. Morford, 29 Lowa, 22; Hibbard v. Thomp- 
son, 109 Mass. 286; Gram v. Boener, 56 Ind. 497; 
Geiselman vy. Scott, 25 Ohio St. 86. 

% Hibbard v. Thompson, 109 Mass. 206. 

2 Gram v. Boener, 56 Ind. 497; but see Baird v. 
Morford, 29 Iowa, 22. 

% Ballou v. Prescott, 64 Me. 305. 

31 Td, 

82 Ballou v. Prescott, 64 Me. 305; Dale v. Donoldson 
Lumber Co., 2S. W. Rep. (Ark. 1887,) 703. 

383 Edington v. Mutual Life Ins. Co., 5 Hun (N. Y.), 1. 
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It does not lessen the obligation to use due 
care, skill and diligence to show that the 
service was gratuitous,” and it is inadmissi- 
ble in an action for malpractice to prove that 
no fee has been demanded.” 

The fundamental idea on the subject is 
that where honesty, average intelligence, 
skill and learning is possessed and is applied 
to the treatment of the case, with ordinary 
diligence and caution, the physician is not 
liable for any mischance that may befall his 
patient. It is only where he has been culpa- 
ble that he is liable in damages, hence no 
recovery can be had for injuries resulting 
from the original hurt, but only for those 
arising from the physician’s negligent treat- 
ment of his patient. Jonn D. Martin. 

Memphis, Tenn. 


#4 Baird v. Gillett, 47 N. Y. 186. 

% McNevins v. Lowe, 40 Ill. 209; Hard v. Grimes, 13 
B. Mon. 188; Connor v. Winton, 8 Ind. 315; Musser’s 
Executors v. Chase, 29 Ohio (N. 8.}, 577. 

% Wenger v. Colder, 78 Ill. 275. 








CRIMINAL LAW — HOMICIDE—SELF-DEFENSE 
—INTENT. 


STATE V. PARTLOW. 


Supreme Court of Missouri, October Term, I886. 


1. One who begins a quarrel with the felonious pur- 
pose to kill the person assaulted, and accomplishing 
such purpose, is guilty of murder, and cannot avail 
himself of the doctrine of self-defense; and if the 
quarrel be begun without a felonious purpose, the 
homicidal act will not be murder. 


2. The main feature in such cases is the intent with 
which the accused brought on the quarrel. If with 
no felonious intent—no premedidated purpose of 
doing great bodily harm or killing the person as- 
saulted—then the accused is not a murderer, let the 
result of the quarrel turn out as it will. 


8. The defendant has a right to testify as to his in- 
tent, and to have an instruction based on his own tes- 
timony. 


4. The intent with which the accused committed the 
homicide must be considered by the jury, and, taking 
his testimony and that of others who corroborated 
him as true, there was ample ground for holding that 
he had not lost his right of imperfect self-defense; 
and if there was no felonious intent the offense would 
not be murder, but manslaughter, and the court erred 
in instructing the jury that the offense could not be 
less than murder in the second degree, no matter what 
the intent may have been, provided he brought on the 
quarrel. 


5. If the accused, by mere words, “brought on the 


difficulty,” or be in the wrong in the first instance, and 
then in good faith withdraws as far as he can, really 





intending to abandon the conflict, and his adversary 
still pursues him, then, if taking life becomes neces- 
sary to save his own, he will be justified. And the 
retreat must be continued until the only apparent 
means of escape is to turn and attack the pursuer, but 
need not be attempted or continued when the attack is 
so fierce that the assailed by retreating will appar- 
ently expose himself to death or great bodily harm. 


6. Evidence of threats made by accused against a 
third person in the house of the deceased at the time 
of the homicide are admissible, as disclosing the 
animus of defendant in going to deceased’s house. 


7. Before dying declarations are admissible in evi- 
dence, it must first appear and be proved that the 
declarations were “made under a sense of impending 
death,” or with the impression on the mind of the 
declarant of “almost immediate dissolution.” 


8. If a person enters another’s dwelling peacably, 
he cannot be ejected, except on request to leave, fol- 
lowed by no more than the necessary and proper 
force. 


SHERWOOD, J., delivered the opinion of the 
court: 

The defendant was indicted for the murder of 
William J. Taylor, by shooting him with a pistol, 
and being brought to trial, was convicted of the 
second degree of that offense, and sentenced to 
imprisonment in the penitentiary for ten years. 
As is usual in such cases, there was a great deal 
of conflict in the testimony, the State making out 
a case which indicated that a felonious purpose 
actuated the defendant in visiting the house of 
Taylor on the day of the homicide, while the tes- 
timony on behalf of the defendant, and it would 
seem the weight of the testimony in the case 
favored the theory that he went to Taylor’s house 
with no other end in view, but that of escorting 
his wife home, who was then at Taylor’s, attend- 
ing the wedding ceremony between Willis Bunch 
and Mary Reno. Against the life of Bunch, it 
appears that threats had been made by defendant 
some two years before, and at frequent intervals 
since almost down to the time of the homicide, 
which occurred the 25th day of December; 1884, 
and within about ten days prior to that time. 

1. The instructions of the court,in regard to 
murder in its first and second degrees, were in 
usual form, and the jury were in effect instructed 
that. under the evidence and law of the case, that 
unless they could find the defendant guilty of 
murder in the first or in the seeond degree, to 
acquit him altogether. The eleventh instruction, 
given at the instance of the State, was as follows: 
‘‘Before the right of self-defense can avail the de- 
fendant in this case, the jury must believe from 
the evidence not only that the defendant had at 
the time he shot the deceased reasonable cause to 
apprehend a design on the part of the deceased, 
or others aiding in consent with him, if they find 
others were so aiding, to do him some great bodily 
injury, and that he bad reasonable cause to appre- 
hend immediate danger of such design being 
accomplished, and that he shot deceased to avert 
such apprehended danger, but they must also be- 
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lieve from the evidence that the defendant neither 
sought, invited, provoked nor commence, by any 
willful act of his own, said difficulty. And if the 
jury believe from the evidence that there was an 
affray or difficulty between the defendant and de- 
ceased, and that defendant voluntarily sought or 
invited the difficulty, or provoked or commenced 
it, or brought it on by any willful act of his own, 
or that he voluntarily and of his own free will 
engaged in it, then and in that case the jury is not 
authorized to acquit him upon the ground of self- 
defense; and this is true, no matter how violent 
his passion became, or how hard he was pressed, 
or how imminent his peril may have become dur- 
ing said difficulty.” 

The phraseology of this instruction as to the 
defendant seeking or bringing on the difficulty, is 
also used in instruction No. 2, given by the 
court of its own motion, and also in instruction 
No. 7, given at the instance of the State. 

The defendant saved exceptions to the refusal 
of three instructions asked by him as follows: 

No. 1. The court declares the law to be, that 
homicide is justifiable, whenever there is reason- 
able cause to apprehend immediate danger of any 
felonious maiming, wounding or disfiguring being 
committed upon the person committing such 
homicide, when the same is done to prevent the 
execution of such felonious maiming, wounding or 
disfiguring, provided at the time the deceased or 
those aiding, abetting and assisting him, made or 
were about to make such demonstrations as would 
induce a reasonable man to believe such danger 
was imminent. 

No. 2. The court instructs the jury that, even if 
defendant did voluntarily enter into a difficulty 

“with deceased, still if the jury believe from the 
evidence that, after said difficulty had commenced, 
the defendant attempted in good faith to withdraw 
from the difficulty, but was prevented from so 
doing by the deceased, then, in that event, de- 
fendant would be excused in taking the life of said 
Taylor, if it became necessary to do so, in order 
to save his own. 

No. 3. Before the jury can refuse to allow the 
defendant the benefit of the plea of self-defense, 
on the ground that he sought or voluntarily en- 
tered into a fight with deceased, they must be- 
lieve from the evidence that defendant, at the 
time he so sought, or voluntarily entered into a 
fight with deceased, he was actuated by a felonious 
intent to maim, wound, hurt or kill said deceased. 

As to the first of the instructions just mentioned, 
no error occurred in its refusal, because, aside 
from any other consideration, the principle em- 
braced in it had already been fully and more 
properly stated in instructions one, six and seven, 
given by the court of its own motion. 

I cannot speak so favorably of the refusal of de- 
fendant’s third instruction, and there are many 
reasons for this assertion. Although the evidence 
on behalf of the State disclosed the existence of 

’ certain matters, which, if believed by the jury to 

be true, would perhaps have warranted the jury 





in finding the defendant guilty of the highest 
grade of homicide, yet that on behalf of the de- 
fendant disclosed such matters as would well have 
warranted the jury in acquitting the defendant 
altogether, or in finding him only guilty of 
manslaughter. 

In State v. Hays, 23 Mo. 287, the evidence dis- 
closed a state of facts well covered by the third 
and sixth instructions there given at the instance 
of the State. “If the defendant, with a spade in 
his hand, took a position near Brown and gradu- 
ally approached him for the purpose of inducing 
an altercation and getting a chance to kill him, 
and commenced raising his spade at the same time 
Brown commenced drawing his pistol, and then 
struck him and killed him, he is guilty of murder 
in the first degree; and in such case it would be 
no defense, even if the evidence showed that 
Brown drew his pistol before the defendant com- 
menced raising his spade, for the law will not 
permit a man thus to induce a provocation and so 
take advantage of it.” ‘Although the jury may 
believe from the evidence that Brown was at- 
tempting to draw his pistol, or had it drawn at 
the time Hays struck, and that Hays’ life or per- 
son was in imminent danger, yet, if they further 
believe that Hays intentionally brought on the 
difficulty for the purpose of killing Brown, he is 
still guilty of murder in the first degree.” 

That case is a clear enunciation of the law as 
applicable to the state of facts disclosed by that 
record, a record abounding in all the incidents of 
murder in the first degree, prior expressions of 
ill-will and murderous threats, followed up on 
the fatal occasion by Hays “‘inching up toward” 
his victim with a spade in his hands, with which 
he carried out his deadly purpose. The principle 
thus announced in that case was followed in that 
of the State v. Starr, 38 Mo. 270; for there a qual- 
ifying instruction, given by the court of its own 
motion, was expressly approved, which told the 
jury that: ‘The foregoing instructions are given 
with this qualification, that the right of self-de- 
fense which justifies homicide does not imply the 
right of attack; and the plea of justification in 
self-defense cgnnot avail in any case where it ap- 
pears that the difficulty was sought for and in- 
duced by the act of the party in order to afford 
him a pretense for wreaking his malice.” 

Wagner, J. remarking: ‘The qualification was 
necessary in view of the evidence in the case. 
The testimony tended to show that the accused 
sought the altercation, and was instrumental in 
bringing it on, and if the jury found such to be 
the fact, the law would not permit him to shield 
himself behind the doctrine of self-defense. Be- 
sides, the qualification is couched ip the very 
language of Wharton, and commends itself for 
its justice, and is well supported by authority.” 
Whart. on Hom. 197. 

The author just cited with approval, when 
speaking of a case ‘‘where the attack is sought by 
the party killing.” uses this language; ‘The plea 
of provocation will not avail in any case, where it 
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appears that the provocation was sought for and 
induced by the act of the party in order to afford 
him a pretense for wreaking his malice; and it 
will presently be seen that, even where there may 
have been previous struggling or blows, such plea 
cannot be admitted, where there is evidence of 
express malice; and it must appear, therefore, 
that when he did the fact he acted upon such 
provocation, and not uponany old grudge.’’ And 
the same learned author uses similar language in 
another work. 1 Whart. Crim. Law, (8th ed.) §§ 
474, 476. 

Treating of this subject of seeking quarrel, an 
eminent text-writer says: “If a man determines to 
kill another, or to do him great bodily harm and 
seeks a quarrel, he cannot avail himself of the 
passion it excites; because he acts from an im- 
pulse which his mind receives in,its coo] 
moments.’’ 2 Bishop Crim. Law § 715. 

Elsewhere the same writer says: ‘If, without 
provocation, a man draws his sword upon an- 
other, who draws in defense, whereupon they 
fight, and the first slays his adversary, his crime 
is murder. For he who seeks and brings on a 
quarrel cannot, in general, avail himself of his own 
wrong in defense. But where an assault, which 
is neither intended nor calculated to kill, is re- 
turned by violence beyond what is proportionate 
to the aggression, the character of the combat is 
changed; and if without time for bis passion to 
cool the assailant kills the other, he commits 
only manslaughter.” Jb. § 702. 

It would seem needless to say that this view of 
the law is supported by the most abundant 
authority. State v. Lane, 4 Ired. 113; Reg v. Smith, 
8 Car. & P. 160; Slaughter’s Case, 11 Seigle, 681; 
Purphy v. State, 37 Ala. 142; Adams v. People, 47 
Il. 376: State v. Hildrette, 9 Ill. 429; State v. 
Hogue, 4 Jones (N. C.), 381; State v. Martin, 2 
Ired. 101; Atkins v. State, 16 Ark. 568; Cotton v. 
State, 31 Miss. 504; Stewart v. State, 1 Ohio St. 
66; State v. Hill, 4 Dev. & Bat. 491. In all of 
these cases I have cited, and I might have cited 
‘ta great cloud of witnesses’’ to bear testimony to 
this well established legal principle, the idea is 
made prominent that the main feature in such 
cases is the iutent with which the accused brought 
on the quarrel or difficulty; if with no felonious 
intent, no harboring of malice, no premeditated 
purpose of doing great bodily harm, or killing the 
person assaulted or with whom the quarrel is be- 
gun, then the accused is not a murderer, let the 
result of the difficulty turn out as it will. ‘This 
view I will further illustrate by quotations from 
some of the cases cited, supra. 

Thus, in Stewart v. State, Thurman J. said: 
“And again, the combat must not have been of 
his own seeking, and he must not have put him- 
self in the way of being assaulted, in order that 
when assaulted and hard pressed he might take 
the life of his assailant. * * Now it does seem 
to us clear that Stewart sought to bring on the 
affray, that he desired and intended, if assaulted, 
to make good his previous threats of using his 





knife. True, he had a right to dun Doty for his 
money, but he had no right to do so for the pur- 
pose of bringing on an affray in order to afford 
him a pretext to stab his enemy.”’ In Adams v. 
People, Breese, J. said: ‘‘The twelfth instruction 
for the people was right. It was as follows: If 
the defendant sought a difficulty with the de- 
eased for the purpose of killing him, and in the 
fight did kill him, in pursuance of his malicious 
intention of taking the life of Bostic, they will 
find the defendant guilty of manslaughter, al- 
though the cutting and killing were done in order 
to prevent an assault upon him by Bostic, or to 
prevent Bostic from getting an advantage in the 
fight.” 

In Cotton v. The State, Fisher, J. said: ‘‘The 
qualification by the court, made to the third in- 
struction, is clearly erroneous. The instruction 
is in substance that, if Cotton killed Smith, not in 
pursuance of a premeditated design, but on a sud- 
den quarrel, the crime of murder is not made out. 
The modification made is, ‘unless Cotton sought 
the quarrel, she used a deadly weapon.’ The 
question was, whether malice prompted the ac- 
cused to kill. He interposed, as his defense by 
the instruction, ‘no design to kill,’ and that the 
killing was on a sudden quarrel. The court say 
to him that this is no defense, not even to mitigate 
the crime, if you sought the quarrel and used a 
deadly weapon. Now, he may have done both 
without being guilty of murder; for he may not, 
by seeking the quarrel, have intended only the 
slighest personal injury to the deceased, and he 
may, from sudden provocation, have used his 
weapon, or he may have been forced to do so in 
self-defense, although he was the aggressor in the 
quarrel. 

The modification amounts to this, that although 
there must be a formed design to take life to con- 
stitute murder, yet such design is not necessary 
where the party killing seeks the quarrel and 
uses a deadly weapon. 

There must be proof of malice in some form; 
the seeking of the quarrel and usiag the deadly 
weapon may be evidence for this purpose. But 
this is what the defendant below was endeavoring 
to meet, by showing no design to take life, be- 
cause the killing occurred on a sudden quarrel. 
The modification virtually declares this to be no 
def-nse, if the party sought the quarrel.”’ 

In State v. Lane, Ruffin C. J. said: 

“If the prisoner sought the deceased and en- 
tered into that fight with the purpose, under the 
pretense of fighting, to stab him, it was clearly 
murder, no matter what provocation was then 
given, or how high the prisoner’s passion robe 
during the combat; for the malice is express and 
was promptly wreaked, and puts the idea of 
provocation out of the case.”’ 

In State v. Hill, the defendant was convicted of 
murder in the first degree. He had ‘brought on 
the difficulty” by striking the deceased a blow 
with his fist, when the deceased stabbed him, and 
he thereupon stabbed and killed the deceased, but 
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in circumstances which rendered it doubtful 
whether the act of the prisoner was the result of 
passion in consequence of being stabbed, or was 
necessary in self-defense, and Gaston J., in deliv- 
ering the opinion of the conrt, awarding a new 
trial, said: “It was necessary that the jury 
should, in the first place, ascertain whether the 
prisoner commenced the affray with a pre-con- 
ceived purpose to kill the deceased, or to do him 
great bodily harm. For if he did, then there was 
nothing in the subsequent occurrences of the 
transaction which could free him from the guilt 
of murder. If the first assault was made with this 
purpose, the malice of that assault, notwithstand- 
ing the violence with which it was returned by 


the deceased, communicates its character to the . 


last act of the prisoner. * * * If, upon con- 
sideration of all the evidence, the jury came to the 
conclusion that the first assault of the prisoner 
was not of malice prepense, then the subsequent 
occurrences demanded their careful consideration, 
because upon these the prisoner’s guilt might be 
extenuated into manslaughter, or excused as a 
homicide in self-defense.” 

Wharton has given the ruling in this case his 
approval. Whart. Hom. (2d ed. §§ 461, 462). 

In a case which arose in Tennessee, Deadrick C. 
J., observed: ‘‘The charge in this case holds, in 
effect, that a person who may, by improper con- 
duct, provoke an assault, cannot be allowed to 
rely on the plea of self-defense, nor can he rely 
upon such defense ‘if he willingly engage in a 
fight, even if first assaulted and stricken. * * * 
Provoking words and gestures might be used from 
heat of blood, in a sudden quarrel, and a fight 
might, under such circumstances, be engaged in, 
during which a party might have the right to de- 
fend himself from impending danger of death or 
great bodily harm.”’ Daniel v. State, 10 Lea, 261. 

Harrigan & Thompson, in their cases of self- 
defense, p. 227, ina note to Stoffer v. State, 15 
Ohio St. 47, have given an admirable summary of 
the authorities on this subject as follows: 

1. If he (the slayer) provoked the combat or 
produced the occasion, in order to have a pretext 
for killing his adversary, or doing him great 
bodily harm, the killing will be murder, no mat- 
ter to what extremity he may have been reduced 
in the combat. 

2. But if he provoked the combat, or produced 
the occasion without any felonious intent, intend- 
ing, for instance, an ordinary battery merely, the 
final killing in self-defense will be manslaughter 
only. 

This distinction between the right of perfect 
and the right of imperfect self-defense, is fully 
recognized in the formula above set forth, and 
that formula is ful:y indorsed by the Texas court 
of appeals, in Reed v. State, 11 Texas App. 509. 

That court, when treating of this subject of 
self-defense, said: ‘It may divided into two 
general classes, to-wit: perfect and imperfect right 
of self-defense. A perfect right of self-defense 
can only obtain and avail where the party plead- 





ing it acted from necessity, and was wholly free 
from wrong or blame in occasioning or producing 
the necessity which required his action. If, how- 
ever, he was in the wrong—if he was himself vio- 
lating, or in the act of violating the law—and on 
account of his own wrong was placed in a situ- 
ation wherein it became necessary for him to de- 
fend himself against an attack made upon him- 
self which was superinduced or created by his 
own wrong, then the law justily limits his right 
of self-defense, and regulates it according to the 
magnitude of his own wrong. Such a state of 
case may be said to illustrate and determine what 
in law would be denominated the imperfect right 
of self-defense. Whenever a party by his own 
wrongful act produces a condition of things 
wherein it becomes necessary for his own safety 
that he should take life or do serious bodily harm, 
then, indeed, the law wisely imputes to him his 
own wrong and its consequences, to the extent 
that they may and should be considered in de- 
termining the grade of,offense which but for such 
acts would never have been occasioned. * * * 
How far and to what extent he will be excused or 
excusable in law must depend on the nature and 
character of the act he was committing and 
which produced the necessity that he should de- 
fend himself. When his own original act was in 
violation of law, then the law takes that fact into 
consideration in limiting his right of defense and 
resistance, whilst in the perpetration of such un- 
lawful act. If he was engaged in the commission 
of a felony, and to prevent its commission the 
party seeing it or about to be injured thereby 
makes a violent assault upon him, calculated to 
produce death or serious bodily harm, and in re- 
sisting such attack he slay his assailant, the law 
would impute the original wrong to the homi- 
cide and make it murder. But if the original 
wrong was or would have been a misdemeanor, 
then the homicide growing out of or occasioned 
by it, though in self-defense from any assault 
made upon him, would be manslaughter under 
the law.” 

The foregoing remarks are quoted with ap- 
proval in King v. State, 13 Tex. App. 277, where 
the court remarks: ‘‘We think this view of the 
law is in harmony with our code, and with the 
decisions construing it. It is not in conflict with 
the well settled doctrine that he who seeks and 
brings on a difficulty cannot avail himself of the 
right of self-defense in order to shield himself 
from the consequence of killing his adversary. 
In fact, it is the same doctrine, and is recognized 
by the best authority.’’ ‘This doctrine of perfect 
and imperfect self-defense is fully recognized by 
Bishop, § 702, supra, and elsewhere in his work, 
also in Cotton v. State and Adams v. The People, 
supra. 

Indeed, the assertion of the doctrine that one 
who begins a quarrel or brings on a difficulty with 
the felonious purpose to kill the person assaulted, 
and accomplishing such purpose is guilty of 
murder, and cannot avail himself of the doctrine 
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of self-defense, carries with it in its very bosom the 
inevitable corollary that, if the quarrel be begun 
without a felonious purpose, that the homicidal 
act will not be murder. 

To deny this obvious deduction, is equivalent to 
the anomalous assertion that there can be a felony 
without a felonious intent; that the act done 
characterizes the intent, and not the intent the 
act. 

The bare statement of such a doctrine accom- 
plishes its own ample refutation; a doctrine in- 
consistent in its premises and illogical in its con- 
clusion. The absurdity of such a doctrine may 
readily be~shown by this syllogism: Without a 
felonious intent there can be no murder. A 
brought on a difficulty with B, and in the sudden 
struggle which ensued, but without felonious in- 
tent, killed him; therefore, A is guilty of murder. 

Or the form of the syllogism may be varied thus: 
He, who with malice aforethought, brings on a 
quarrel with, and kills another, is guilty of murder, 
and cannot, however imminent his peril, avail 
himself of the doctrine of self-defense. 

A, without malice aforethought, begins a quarrel 
with, and kills B, in the endeavor to save his own 
life from a murderous assault by the latter; 
therefore, A is a murderer and cannot invoke the 
doctrine of self-defense. Such a doctrine as this 
is at war, too, with the analogies of the law in 
similar cases; for, if two with deadly weapons en- 
gage in a sudden encounter, and one should kill 
the other, the slayer will only be guilty of 
manslaughter. Bishop says: ‘‘A common case is 
where two persons, upon a sudden quarrel, engage 
in mutual combat, then if either one, in the heat 
of it, kills the other, though without a deadly 
weapon, the offense is, in most circumstances, 
only manslaughter. * * * When the combat 
has become mutual, it ordinarily ceases to be of 
importanve by which party the first blow was 
given. And as we have seen it makes no difference, 
though the blow which proved fatal was, while 
prompted by the heat of the fight, inflicted with 
the intent to take life.’’ 2 Bishop Cr. Law, § 701. 

Redfield, C. J., takes the same view of the 
matter; for he says: ‘If the jury should regard 
this as a bona Jide case of mutual combat, without 
previous malice on the part of the accused, and 
that mutual blows were given before the accused 
drew his knife, and that he drew it in the heat 
and fury of the fight, and dealt a mortal wound, 
although with the purpose of doing just what he 
did do, that is, of taking life, or what would be 
that intent if he hadgbeen in such a state as prop- 
erly to comprehend the nature of his act, still it 
is but manslaughter.”’ State v. McDonnell, 32 Vt. 
491. 

Speaking of Morley’s case, Lord Hale said: 
‘And many who were of the opinion that bare 
words of slighting, disdain or contumely would 
not of themselves make such a provocation as to 
lessen the crime into manslaughter, yet were of 
this opinion that, if A gives indecent language to 
B, and B thereupon strikes A, but not mortally, 








and then A strikes B again, and then B kills A, 
that this is but manslaughter, for the second 
stroke made a new provocation, and so it was but 
a sudden falling out, and though B gave the 
first stroke, and after a blow received from A, B 
gives him a mortal stroke, this is but manslaughter, 
according to the proverb, the second blow makes 
the affray; and this was the opinion of myself 
and some others. 1 Hale, P. C. 456. In Morley’s 
case, it was agreed that, ‘‘if, upon ill words, both 
of the parties suddenly fight and one kills the 
other, this is but manslaughter; for it is a combat 
betwixt two upon a sudden heat, which is the 
legal description of manslaughter.’’ 6 How, St. 
Tr. 769. 

With these authorities and legal definitions be- 
fore us, let us examine the testimony of the de- 
fendant, supported as itis by that of other wit- 
nesses, in all essential particulars. 

He testified: ‘‘About3 o’clock in the afternoon 
of Christmas day, 1884, James Lane and myself 
started from his house to go to the coal yard 
where we were working, to feed our teams. When 
we started, I said to Lane that we would go around 
by my house and see whether my wife had re- 
turned home or not. (She had not returned.) 
We then went over to McCoy’s (who lived with 
Taylor). Iwentin the gate and around to the 
kitchen door. The front room and basement of 
the house was occupied by Taylor, the middle 
room and kitchen by McCoy. There is a door 
opening from the yard into the middle room. I 
was familiar with the entrance, having been there 
before. ‘The west or front end of the house runs 
up to the sidewalk. The yard fence commences 
at the southwest corner of the house and runs 
south along the west end of the yard. The gate 
is a few feet south of the house. There is a porch 
four or five feet wide and two feet high in front 
of the kitchen door. The door is on the south side 
of the room. I rapped and was waited on by 
Mary Reno, now Mrs. Bunch, who invited me in. 
I declined the invitation, and told her that I had 
called for my wife. At this time my wife had also 
come to the door, and I asked her ifshe was ready 
to return home. She replied that the wedding had 
not come off yet. I then said to her, “It is getting 
late, perhaps you had better go home now.’’ She 
asked me to wait, then, while she prepared the 
children and got her wraps, and she started into 
the front room. Just as my wife was returning, 
William J. Taylor, A. J. Sollers, Clifton McCoy 
and young John Sollers, came out through the 
middle room into the kitchen. They were walking 
rapidly. Taylor and Sollers were in their shirt 
sleeves. Sollers had his sleeves rolled up, his 
collar and shirt bosom unbuttoned. I was stand- 
ing on the porch, with my back to the south. 
Taylor stepped out on the porch, facing me. 
Sollers stood somewhat west of us, with his face 
towards Taylor and myself. Lane was west of 
Sollers. Lillie McCoy, Mary Reno and Mary 
Stephenson were part inside the kitchen door. 
Taylor first called me by my name and wanted 
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me to come in. When he invited me I replied I 
did not have time, that I had just called for my 
wife. He then said that he understood that I had 
come over to the wedding to raise arow. I re- 
plied I had not come for any such purpose, that I 
had called for my wife to accompany her home. 
Mary Stephenson then spoke up and said to me, 
‘Yes, you did come to raise a difficulty. I heard 
you say so this morning.’ I said, ‘That’s a lie.’ 
A. J. Sollers then said to Taylor, ‘Give- him one, 
anyway, Bill,’ and Taylor immediately struck at 
me with his right hand, clinched. I tried to avoid 
the blow, but only partially succeeded. The blow 
struck me on the left side of my head, near the 
eye, and staggered me backward off the porch. 
Taylor sprang after me, striking. He was right 
over me, and I was retreating towards the gate to 
get away. The gate was south and west of the 
porch. A.J. Sollers jumped off the porch, right 
after Taylor, and was following us, shouting, 
‘Give it to him, Bill, don’t let him get away.’ 
Taylor continued to press me, and Sollers was 
cursing and swearing in a loud voice. Taylor 
was over me, like, and striking. Young John 
Sollers was also in the yard at this time. When I 
had retreated in a half circle about midway from 
the porch to the gate, I saw young Jack Sollers 
coming towards me with a neck yoke or large 
club, as if to strike me. I caught Taylor some- 
where on his right arm, to protect myself and 
keep from falling. I was greatly excited. I was 
afraid I would go down, and that A. J. Sollers 
and John Sollers with the neck yoke would reach 
me. I thought my life was in danger, and I drew 
my revolver with my right hand and, to save my- 
self, [shot Taylor. Up to the time the shot was 
fired, I had took no part whatever in the difti- 
culty.”’ 

From this testimony it will readily be seen that, 
taking the testimony as true, no malicious pur- 
pose prompted the defendant, even if it be held 
that he “brought on the difficulty.”’ And the de- 
fendant had the right to have an instruction based 
on his own testimony and to testify as to his in- 
tent. State v. Banks, 73 Mo. 592. But as already 
seen, he was denied any instruction which would 
allow the jury to consider his offense as anything 
less than murder in the second degree, no matter 
what his intent may have been, provided he 
‘*brought on the difficulty;’’ and if he did this, 
under the instructions given, his intent was imma- 
terial and his right of self-defense altogether de- 
stroyed. I am of opinion that he was clearly en- 
titled to have his third instruction modified, as 
hereinafter indicated, given to the jury, and the 
intent with which he did the homicidal act, con- 
sidered by them in making up their verdict. 
Taking, as a basis, the testimony of the defend- 
ant and of others who corroborated his state- 
ments, as true, there was ample ground for hold- 
ing that he had not lost his right of imperfect 
self-defense by reason of anything occurring at 
the place of the homicide; a right which, accord- 
ing to the authorities, would, if there were no 





felonious intent actuating the defendant, reduce 
his offense from what would otherwise have been 
murder, to manslaughter. This doctrine receives 
my cordial concurrence. Any other doctrine is 
abhorrent to all my conceptions of what consti- 
tute reason, humanity, justice and law. Any 
other doctrine places on the same plane him who, 
with murderous malice in his heart, provokes a 
difficulty and slays the victim of his deadly hate, 
and him who, in the furor brevis of a casual com- 
bat, and of sudden anger, and without malice, 
takes the life of his assailing adversary. See 
State v. Cullar, 82 Mo. 

2. But granting that defendant was in the 
wrong; granting that by mere words he ‘‘brought 
on the difficulty,’’ and no witness contends that 
he brought it on in any other way, still he had a 
right after the combat began to withdraw from 
the conflict; and this is what there is testimony 
tending to show he did in good faith try to do, 
and was trying to do, when pressed so hard as to 
be compelled to use his pistol. Taylor had struck 
him and knocked him off the porch, was still 
striking him; A. J. Sollers, who had urged on the 
fight in the first instance, was still doing so, fol- 
lowing close on Taylor’s heels, shouting, ‘Give it 
to him, Bill, don’t let him get away,’’ while John 
Sollers, who had followed Taylor into the yard, 
had picked up the neck yoke, and only some six 
or eight feet away was coming towards défend- 
ant with the neck yoke in both hands as if to 
strike him, while he was retreating toward the 
gate, and it was at this junction that he fired the 
shot. Taking this testimony as true, the second 
instruction asked by defendant should have been 
given; for it announces but the well-settled doc- 
trine that, though a man should be in the wrong 
in the first instance, yet a ‘‘space for repentance 
is always open, and where a combatant in good 
faith withdraws as far as he can, really intending 
to abandon the conflict,’’ and his adversary still 
pursues him, then if taking life becomes necessary 
to save his own, he will be justified. 1 Bishop 
Crim. Law, § 871; Harrigan & Thompson on Self- 
Defense, p. 227; Foster 276. Sir William Black- 
stone says: ‘‘When both parties are actually 
combating at the time the mortal stroke is given, 
the slayer is guilty of manslaughter; but if the 
slayer has not begun to fight, or (having begun). 
endeavors to decline any further struggle, and 
afterwards, being ‘closely pressed by his antago- 
nist, kills him to avoid his own destruction, this is 
homicide excusable by self-defense.”” 4 Bl. Com. 
184. 

Treating of this subject of ‘‘retreating to the 
wall,’’ Mr. Wharton aptly says: ‘The true view 
is, that a ‘wall’ is to be presumed whenever re- 
treat cannot be further continued without proba- 
ble death, and when the only apparent means of 
escape isto turn and attack the pursuer. And 
retreat need not be aitempted when the attack is 
so fierce that the assailed by retreating will ap- 
parently expose himself to death.’’ Whart. Hom. 
§ 485. And in this connection it may not be 
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amiss to remark, that Taylor had no right to offer 
violence to defendant in order to eject him from 
his house, until he had first requested him to 
leave his premises, and not until more gentle 
means had proved unavailing. On this point 
Bishop observes: “If a man enters another’s 
dwelling-house peaceably, on an implied license, 
he cannot be ejected except on request to leave, 
foliowed by no more than the necessary and 
proper force, even though misbehaving himself 
therein.’’ 1 Crim. Law 859. Whart. on Hom. § 
552. 

I make this remark, because I find no evidence 
in the record that Taylor requested defendant to 
leave his premises, before resorting to violence, 
and because of the language of the sixth instruc- 
tion, given on behalf of the State. Inthe circum- 
stances of this case, as already related, the lan- 
guage of that instruction is misleading, as not 
being based on any testimony of a request to the 
defendant to leave, and because apparently sanc- 
tioning violence at the outset and treating that 
violence in the light of necessary force. 

3. Relative to the evidence of threats said to 
have made toward Willis Bunch by defendant, 
there was no error in admitting it. If the defend- 
ant made such threats, and also similar threats and 
expressions of his intention to go down to Taylor’s 
house on the day of the wedding, evidence of 
threats made against Bunch would tend very 
materially to disclose the animus of the defendant 
in going to Taylor’s house. 

4. In regard to the rejection of testimony as to 
the conversation had with Taylor, by the witness 
Sweeney, after Taylor had been informed by 
DeFrance that his wound was necessarily fatal, I 
discover no error, and this of itself is a sufficient 
reason for such rejection. 

It does not appear, nor was it offered to be 
shown, as preliminary to the introduction of such 
testimony, that the declaration was ‘‘made under 
a sense of impending daath,” or with the im- 
pression on the mind of the declarant cf ‘‘almost 
immediate dissolution.”’ 1 Greenl. on Ev. § 158. 
The existence of such being the condition of the 
deceased’s mind was not proven, nor offered to 
be proven. 

__ For the errors heretofore noticed, the judgment 
should be reversed and the cause remanded. 


Nore.—There are four propositions of law enun- 
ciated in this case. The first is that, to constitute 
murder, there must exist a felonious intent, no matter 
whether the accused brought on or caused the quarrel 
or not. Second. Having caused and engaged in the 
quarrel, and then withdraw therefrom as far as he can 
with safety, and it becomes necessary to kill his adver- 
sary to save his own life, the killing 1s justifiable. 
Third. Threats showing the animus of defendant in 
going to deceased’s house, although made against a 
third person, are admissible. Fourth. Declarations 
made under a sense of impending death, or with the 
impression on the mind of the declarant of almost im- 
mediate dissolution, are admissible in evidence, but it 
must first be shown that such was the condition of the 
deceased’s mind. 





First. A felonious intent must exist to constitute 
murder. If there is no felonious intent there can be 
no murder. To understand the extent of this propo- 
sition, it should be remembered that the trial court 
instructed the jury that, if the accused caused and en- 
gaged in the quarrel, the law of self-defense was not 
available, no matter whether felonious intent existed 
or not, and no matter how violent the passion became, 
or how hard the accused was pressed, or how immi- 
nent his peril may have become during the quarrel; 
and that if the accused did not cause the quarrel, then, 
if he apprehended imminent danger to his life and 
killed the deceased to avert such danger, it would be 
self-defense. And the converse of this as asked by 
the accused was refused, namely: that if the accused 
caused the quarrel, yet he could not be guilty of mur- 
der unless the felonious intent existed; and, even if 
he did cause it, but attempted to withdraw, and killed 
the deceased to save his own life, it is self-defense. 

In King Canute’s time the law against homicide was 
made for the preservation of the Danes against 
“secret” killing, which was then the only method ap- 
prehended, and in that law at that early date the felo- 
nious intent was an indispensable element in the con- 
viction for that crime.! “Murder,” states Britton, “‘is 
the felonious secret killing of a person without being 
able to discover by whom it was committed.” At that 
period the crime murder applied exclusively to the 
“felonious secret” killing of another, and any other 
killing of a human being was designated as homicide, 
voluntary or involuntary. This felonious secret kill- 
ing, denominated murder, originated with the Goths 
in Sweden and Denmark, and termed moerda, and the 
punishment therefor did not extend to the individual 
who may have committed the crime, but the villa or 
hundred was fined (amerced) a certain sum for the 
benefit of the king, and this fine was called murdrum.? 

William the Conquerer continued this law to pre- 
vent the secret killing of the Normans by the English,’ 
and the “malice prepense” was still required to con- 
stitute the crime. In the year 1340 the statute 13 Rich. 
2, ch. 1, abolished the amercement of the hundred, and 
designated all homicide as murder, defining it as 
“killing by await, assault, or malice prepense.””* The 
statute 23 Hen. 8,ch.1, § 3, next followed, defining 
murder as ‘“‘any wilful murder of malice prepense.”’ 5 
Hence, at this period, to have constituted murder, 
there must have been a ‘‘wilful killing of malice pre- 
pense.” Subsequently and by degrees the language, 
but not the substance, was changed to ‘felonious kill- 
ing with malice aforethought.”® Hawkins defines the 
crime as the “wilful killing with malice afore- 
thought; Lord Coke, as the unlawful killing with 
malice aforethought; Lord Mansfield as the unlawful 
killing with malice aforethought, “either express or 
implied ;” and “‘if the malice be express, the facts re- 
main with the jury. If the malice is to arise from 
implication, it is a matter of law” for the court.” 

The question in the principal case is, did the ac- 
cused, under all the circumstances surrounding him 
at the time of the killing, believe, and did he have rea- 
sonable grounds to believe that it was necessary to 
fire the fatal shot in order to preserve his own life or 


11 Hawk. P. C. p.1,§1; Brit., by Kelham, 52-54(A. D. 
1289.) 

24 Bl. Com, 194, ° 

8 Calvin’s Case, 7 Co. 1, 16. 

41 Hawk. P. C, 91, § 3. 

5 4 Reeves’ Hist. Eng. L. 393, 534, 

61 Hawk. P. ©. 92, § 3; 3 Inst. 47; Rex v. Hazel, 1 Leach, 
368. 
7 Rex v. Hazel, 1 Leach, 368, 383. 
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to protect him from great bodily harm? And the an- 
swer is that, where there is a quarrel between two 
persons (both being in fault, or the accused only in 
fault), and a combat ensues and one is killed, then, in 
order to reduce the offense to killing in self-defense, 
the prisoner must prove two things: First, that before 
the mortal low was given he declined further combat 
and retreated as far as he could with safety; and sec- 
ondly, that he necessarily killed the deceased in order 
to preserve his own life, or to save himself from great 
bodily harm. 

If both were in fault, self-defense is available if ac- 
cused withdrew from the quarrel and retreated to the 
wall. If the accused brought on the quarrel, he can 
withdraw and retreat to the wall and plead self-de- 
fense. The same rule applies if deceased brought on 
the difficulty. Hence, this rule applies in all cases, 
except one, and that is, when the accused is not re- 
quired to retreat to the wall; and in that case the law 
is that, when a person is attacked by another in such 
a manner or under such circumstances as to furnish 
reasonable grounds for apprehending a design to take 
away his life, or to do him great bodily harm, and 
there is reasonable ground for believing the danger 
imminent that such design will be accomplished, and 
the person assaulted has reasonable grounds to be- 
lieve, and does believe such danger is imminent, he 
may act upon such appearances, and may, without re- 
treating, kill the assailant, if he has reasonable 
grounds to believe, and does believe that such killing is 
necessary to avoid the apprehended danger; and the 
killing under such circumstances is excusable, 
although it may afterwards turn out that the appear- 
ances were false, and there was in fact neither design 
to do him great bodily injury nor danger that it would 
be done. But of all this the jury must be the arbiter 
from all the evidence and circumstances of the case.9 

Under all of these rules the jury must decide 
whether or not the accused believed, and had reason- 
able grounds to believe the imminent and actual dan- 
ger, by putting thembelves in the place of the accused 
at the time of the homicide, and must look at the 
offense from the defendant’s stand-point,!° and de- 
termine whether or not, under all the facts and cir- 
cumstances, the prisoner acted in self-defense. The 
prisoner is the judge, in the first instance, of the im- 
minency of the danger and of the necessity of the kill- 
ing, but he acts at his peril, as the jury must pass 
upon his actions, viewing them from the prisoner’s 
stand-point at the time of the killing; and, therefore, 
if the jury, from the prisoner’s stand-point, believe, 
from all the facts and circumstances in the case, that 
the prisoner had reasonable grounds to believe, and 
did believe the danger imminent, and that the killing 
was necessary to save his own life, or to protect him- 
self from great bodily harm, he is excusable for using 
a deadly weapon in his defense; otherwise he is not. 


8 State v. Cain, 20 W. Va. 703; Green v. State, 12 Tex. 
App. 445; Logan v. State, 17 Tex. App. 50; State v. Culler, 
82 Mo. 628; State v. Smith, 24 W. Va. 814; McDaniel v. 
State, 76 Ala. 1; People v. Bush, 65 Cal. 129; People v. 
Westlake, 62 Cal. 808; State v. Greer, 22 W. Va. 800; State 
v. Britton, 89 N, C, 481; DeArman y, State, 71 Ala, 351; 
State v. Garic, 35 La, Ann. 970; Dyson y. State, 14 Tex, 
App. 454; Smith v. State, 15 Tex. App. 338; Sims v. State, 
9 Tex, App. 586; Holt v, State, Jd. 571; State v. Rose, 80 
Kan. 501; People v. Morine, 61 Cal. 367; People v. Her- 
bert, Jd. 544; People v. Cochran, Jd, 548, 

9 State v. Cain, 20 W, Va. 679; People v. Simons, 60 Cal. 
72; Bang y. State, 60 Miss. 571; Foster v. State, 11 Tex. 
App. 105; People v. Morine, 61 Oal. 867; People v. Her- 
bert, Jd, 544; People v. Cochran, Jd. 548. 

101 Whart. Crim, L, §§ 488, 491, and cases cited. 





Recurring to the facts in the principal case, Sharp- 
stein, J., in People v. Wong Ah Teak," said: “A per- 
son who has sought a combat for the purpose of 
taking advantage of another, may afterwards en- 
deavor to decline any further struggle, and if he 
really and in good faith does so before killing the per- 
son with whom he sought such combat for such pur- 
pose, he may justify the killing on the same grounds 
as he might if he had not originally sought such com - 
bat for such purpose.” 2 

In Vaiden’s Case,!° the court stated that, “‘when a 
man is assaulted in the course of a sudden brawl or 
quarrel, he may, in some cages, protect himself by 
slaying the person who assaults him, and excuse him- 
self on the ground of self-defense. Before a party 
thus assaulted, however, can kill his adversary, he 
must have retreated as far as he safely could to avoid 
the assault, until his further going back was pre- 
vented by some impediment, or as far as the fierce- 
ness of the assault permitted. He must show to the 
jury that the defense was necessary to protect his own 
life or to protect himself against grievous bodily harm.” 

In Gilleland y. State,!4 1t was held that, “if defend- 
ant engaged in a combat, knowing that it would result 
in the death, or some serious bodily harm which might 
produce the death of his adversary or himself, or by 
his own wrongful act brought about the necessity of 
taking life, he cannot plead that such killing was in 
his necessary self-defense; but the killing will Le im- 
puted to the malice, expressed or implied, by reason of 
the wrongful act which brought it about.” 

In Dock vy. Commonwealth,5 it was held, “‘where 
death ensues on a sudden provocation or sudden quarrel 
without malice prepense, the killing is manslaughter, 
and, in order to reduce the offense to killing in self- 
defense, the prisoner must prove two things: First, 
that before the mortal blow was given, he declined 
further combat, and retreated as far as he could with 
safety; and secondly, that he killed the deceased 
through the necessity of preserving his own life or to 
save himself from great bodily harm.” 

In Runyan vy. State,!¢ the court held that it was no 
error to instruct the jury that, ‘‘before a man can take 
life in self-defense, he must have been closely pursued 
by his assailant, and must have retreated as far as he 
safely or conveniently could, in good faith, with the 
honest intent to avoid the violence of the assault.” 
And further held that, “‘where a person, being with- 
out fault, and in a place where he has a right to be, is 
violently assaulted, he may, witbout retreating, repel 
force by force; and if, in the reasonable exercise of 
his right of self-defense, he kills his assailant, he is 
justifiable, and in such case the real question pre- 
sented to the jury is, ‘‘Did the defendant, who was as- 
saulted, believe, and have reason to believe that the 
use of a deadly weapon was necessary to his own 
safety.” 

The Ohio court, in Erwin v. State,” McIlvaine, J., 
used the following language: “It is true that all the 
authorities agree that the taking of life in defense of 
one’s person cannot be justified or excused except on 
the ground of necessity; and that such necessity must 
be imminent at the time; and they also agree that no 
man can ayail himself of such necessity if he brings it 


ll 68 Cal, 544. 

12 See Steinmyer v. The People, 9 IL. 383. 
13 12 Gratt. 729. 

M4 44 Tex, 356. 

21 Gratt, 909, 

6 57 Ind, 80. 

17 29 Ohio St. 199, 200, 
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upon himself. The question then is simply this: 
Does the law hold a man who is violently and fel- 
oniously assaulted responsible for having brought 
such necessity upon himself, on the sole ground that 
he failed to fly from his assailant when he might have 
safely done so? The law, out of tenderness for human 
life and the frailties of human nature, will not permit 
the taking of it, to repel a mere trespass or even to 
save life, when the assault is provoked; but a true 
man, who is without fault, is not obliged to fly from his 
assailant, who by violence or surprise maliciously 
seeks to take his life or to do him enormous bodily 
harm. Now, under the charge below, notwithstand- 
ing the defendant may have been without fault and 
so assaulted with the necessity of taking life to save 
his own, still the jury could not have acquitted, if they 
found he had failed to do all in his power otherwise to 
save his own life or prevent the intended harm, as re- 
treating as far as he could, etc. In this we think the 
law was not correctly stated.” 

In Shorter v. The People,!® Bronson, J., said: 
“When one who is without fault himself is attacked 
by another in such manner or under such circum- 
stances as to furnish reasonable ground for appre- 
hending a design to take away his life or do him some 
great bodily harm, and there is reasonable ground for 
believing the danger imminent that such design will 
be accomplished, I think he may safely act upon ap- 
pearances and kill the assuilant, if that be necessary to 
avoid the apprehended danger, and the killing will be 
justifiable, although it may afterwards turn out that 
the appearances were false, and there was in fact 
neither design to do him serious injury, nor danger 
that it would be done. He must decide at his peril 
upon the face of the circumstances in which he is 
placed, for that is a matter which will be subject to 
judicial review. But he will not act at the peril of 
making that guilt if appearances prove false which 
would be innocent had they proved true.” 

The distinction between the circumstances and facts 
under which the accused must retreat to the wall be- 
fore killing his assailant, and those under which with- 
out retreating be may kill in self-defense, is well and 
clearly defined. It would be absurd’ to hold that a 
person in a public road in the night season, and is 
violently assaulted without fault on his part, is 
bound to retreat before killing his assailant. The act 
of retreating would endanger his life. But this is dif- 
ferent from the case where a man causes and engages 
in a quarrel, in which case he must withdraw from the 
quarrel and retreat as far as safety will permit.!? 

And the converse of this rule is, as stated in the 
principal case, equally true, that whilst the accused 
having biought on the quarrel, and having reasonable 
grounds to believe, and did believe there was danger 
of being killed or of great bodily harm, and withdrew 
as far as he safely could and killed deceased to avert 
this danger; yet if accused brought on the quarrel 
with intent to kill deceased or do him great bodily 
harm, he cannot resort to the plea of self-defense, be- 
cause his motive was malice aforethought; but having 
brought on the quarrel, then withdraws and kill to 
save himself, there is no malice aforethought, and the 
act is committed in self-defense. 

The converse ar to facts of State v. Hays is the case 
of Harrison v. Commonwealth.?! 


18 2 Comat. 197. 

9 State v. Cain, 20 W. Va. 708. 

#® Whart. Hom. 474; 2 Bish. Or. L. §§ 702, 715; State v. 
Garic, 35 La. Ann. 970; State v. Hays, 23 Mo. 287. 

9179 Va. 374. 





The doctrine above stated is well settled, and 
wherever the trial court charged the jury that he who 
brings on and engages in the quarrel cannot justify or 
excuse the killing on the ground of self-defense, with- 
out adding to the qualification that, after having 
brought on the quarrel, he can withdraw and retreat 
to the wall, and then kill to avert imminent danger, 
such charge has been universally reversed. 

The difference between this doctrine and the law of 
manslaughter is, that in the former the accused must 
have retreated to the wall and killed his adyersary to 
save himself from being killed or receiving great 
bodily harm, whilst in the latter he does not retreat, 
but kills his antagonist in the heat of passion. 

The principal case is sustained by all the well con- 
sidered cases as to the doctrine of self-defense, the 
admission in testimony of threats, and the exclusion 
of the declarations; and hence the trial court erred in 
its instructions to the jury and in the refusal of the 
substance of the second and third instructions on be- 
half of the defense, although the form is somewhat 
objectionable. For instance, in State v. Culler,% the 
court held that the word “difficulty” was ambiguous.™4 

The best rules for the government of this case are to 
be found in State v. Cain,?° State v. Greer, and Dock 
v. Commonwealth.” JOHN F. KELLY. 

Bellaire, Ohio. 


22 Logan v. State, 17 Tex. App. 50; State v. Culler, 82 
Mo. 623; State v. Smith, 24 W. Va. 814; McDaniel v. State, 
76 Ala.1; People v. Bush, 65 Cal. 129; People v. West- 
lake, 62 Cal. 308; State v. Greer, 22 W. Va. 800; State v. 
Britton, 89 N. C. 481. 

28 82 Mo. 623. 

24See McDaniel v. State, 76 Ala.1; People v. Bush, 65 
Cal. 129. 

25 20 W. Va. 679. 

26 22 W. Va. 800. 

27 21 Gratt. 909. 





DEED—DELIVERY—ACCEPTANCE— EVIDENCE 
—RECORDING. 


GIFFORD, RECEIVER V. CORRIGAN, EXECR. 





Court of Appeuls of New York, April 19, 1887. 


The bare fact that a deed has been recorded is not 
sufficient evidence that it was delivered by the grantor, 
or accepted by the grantee or beneficiary. To establish 
these facts there must be other and further evidence 
that will support such a presumption, as that the 
deed would operate beneficially to the grantee, or that 
he had knowledge of the execution or recording of the 
deed. 


ANDREWS, J., delivered the opinion of the 
court: 

The defendant McCloskey, in his verified answer, 
denied that he entered into the covenant of as- 
sumption contained in the deed executed by 
McEvoy, and alleged that the deed was made and 
executed without his knowledge, and that it was 
never delivered to or accepted by him. The 
parties proceeded to trial upon the issue so 
presented, and the other issues in the case. The 
plaintiff put in evidence from the register’s office 
in Westchester county, the record of a deed dated 
May 8, 1878, recorded May 10, 1878, from McEvoy 








Vou. 24. 


THE CENTRAL LAW JOURNAL. 


527 








to the defendant McCloskey, purporting to con- 
vey to “John McCloskey, archbishop of New 
York,”’ for the nominal consideration of one dol- 
lar, the mortgaged premises and a lot adjacent 
thereto, which deed contained a covenant on the 
part of the grantee to assume and pay the princi- 
pal sum of $3,900 on the mortgage, with interest 
from January 9, 1869. The deed was executed by 
the grantor alone. The plaintiff rested his case 
against the defendant McCloskey, solely upon the 
record. The case is bare of any circumstance or 
evidence showing, or tending to show that the de- 
fendant McCloskey, had any knowledge or in- 
formation of the existence of the deed, or, indeed, 
of the existence of the mortgaged property, prior 
to the commencement of the action, or that he 
was ever in possession, or that he ever had any 
conversation or negotiation with any one in 
respect to the property. There is no evidence 
who put the deed upon record, or how it came to 
be recorded. The bare fact of the record is all 
that appears connecting the defendant McCloskey 
with the transaction. The grantor, McEvoy, died 
before the commencement of the action, and the 
defendant McCloskey a few months after the 
trial. 


In determining the question whether the plaint- 
iff made out a prima facie case of the delivery to 
and acceptance of the deed by the grantee, cer- 
tain other facts need to be noticed. McEvoy was 
a Roman Catholic priest. He acquired title to 
the mortgaged property in 1870, from the trustees 
of the Father Matthew Temperance Benefit 
Society of Tuckahoe, a society incorporated under 
the act of April 12, 1848, for the incorporation of 
benevolent, charitable, scientific and missionary 
societies. The conveyance of the property by the 
society to McEvoy was made under the order of 
the court, which authorized the conveyance to be 
made to him ‘‘for the use of the Roman Catholic 
Church, or the people of Tuckahoe,” and the 
deed referred to the order as the authority under 
which it was executed. It appeared by the peti- 
tion upon which the order was granted that the 
society was unable to pay the mortgage, and that 
the value of the premises did not exceed the 
amount due thereon. The plaintiff, to maintain 
his claim that the deed from McEvoy to 
McCloskey was delivered and accepted, invokes 
the presumption that a party has accepted a benefit 
attempted to be conferred upon him, and that the 
record of a deed beneficial to the grantee is prima 
JSacie evidence of its delivery. The property was 
conveyed to McEvoy for church purposes; and it 
cannot be doubted that, in executing a deed to the 
defendant McCloskey, it was his intention to vest 
the title in him as archbishop for the same pur- 
poses, whatever may be the legal effect of his 
conveyance, and not to vest in his grantee a 
personal beneficial interest in the property. It is 
well known that the title to church property in 
the Roman Catholic Church is frequently vested 
in the bishop. This tends to explain a transaction 
which would otherwise be peculiar, and how 





McEvoy may have executed a deed of the land to 
his ecclesiastical superior without his knowledge. 

The ground of the presumption, from the bare 
record of a deed, that it has been, delivered and 
accepted, wholly fails in this case. The deed was 
not beneficial to the grantee. The property was 
heavily incumbered, probably to its full value. 
As has been stated, there is no evidence of any 
possession under the deed, or of any prior contract 
or negotiation between the parties, or of any 
knowledge in fact on the part of the grantee of 
the existence of the Conveyance. In most of the 
cases where delivery of a deed has been sought to 
be established without proof of the actual fact, 
there are circumstances which support the pre- 
sumption of a delivery, in addition to the bare 
record of the deed. We are of the opinion that, 
under the circumstances of this case, a delivery 
cannot be presumed from the record alone, and 
that the conclusion of the general term upon this 
point was correct. See Jackson v. Phipps, 12 
Johns. 418; Jackson v. Bodle, 20 Johns. 184; 
Chureh v. Gilman, 15 Wend. 656; Elsey v. Met- 
calf, 1 Denio, 323. 

Construing the exceptions in connection with 
the issue raised by the pleadings, we think they 
fairly presented the question whether the evi- 
dence justified a finding that the defendant 
McCloskey made the covenant upon which he is 
sought to be charged. But as the case on this 
point may be changed on a retrial, we think the 
court below should have ordered a new trial, and 
that its order should be modified in this respect. 

There is another question argued by counsel, of 
great interest, which we do not deem it necessary 
to decide, as it may not again arise. The ques- 
tion relates to the effect of the release from the 
covenant of assumption executed by the executor 
of McEvoy to McCloskey, after the complaint in 
the action and the notice of lis pendens had been 
filed, but before the actual service of process on 
the defendant. Is it competent for a grantor of 
mortgaged premises, whose conveyance was 
made subject to the mortgage, and contains a 
covenant of assumption by the grantee, without 
the consent of the mortgagee to release the 
grantee from the covenant so as to bar any rem- 
edy thereon against him by the mortgagee? and 
does it make any difference whether the release is 
executed before or after the mortgagee has notice 
of the covenant, or before or after suit commenced 
by him thereon? This question has never been 
finally adjudicated in this court, although ex- 
pressions of judges are to be found bearing upon 
it. Hartley v. Harrison, 24 N. Y. 170; Garnsey v. 
Rogers, 47 N. Y. 233; Dunning v. Leavitt, 85 N. 
Y. 30; Knickerbocker Ins. Co. v. Nelson, 78 N. Y. 
150. 

Prior to Burr v. Beers, 24 N. Y. 178, as is shown 
by Rapallo, J., in Garnsey v. Rogers, the right of 
a mortgagee to avail himself of the benefit of a 
covenant of payment made by a grantee of the 
mortgagor was regarded as an equitable right 
only, and was founded on the theory that ‘the 
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undertaking of the grantee to pay off the incum- 
brance is a collateral security acquired by the 
mortgagor, which inures by an equitable subroga- 
tion to the begefit of the mortgagee.’’ Denio, J., 
in Burr v. Beers, supra. Assuming this to be the 
true foundation of the rule, the question arises, 
when does this equitable right of subrogation 
attach? It is clear that it cannot be enforced by 
the mortgagee until default of the covenantor to 
pay the mortgage according to the terms of his 
covenant. But does not the equitable right of the 
creditor to the benefit of the covenant spring into 
exi-tence contemporaneously with the covenant 
itself, although he cannot then avail himeelf of it, 
and although he may never be in a situation 
which renders a resort to it necessary? This right 
does not rest on privity of contract between the 
covenantor and mortgagee. It is the application 
of an equitable principle long recognized, to work 
out the real justice of the transaction. If the 
right of the creditor to the collateral security 
springs into existence concurrently with the ori- 
gin of the relation of principal and surety be- 
tween the mortgagor and his grantee, ought the 
immediate parties to the covenant, by a mere re- 
lease, to be permitted to change the situation of 
the mortgagee, and deprive him of the security of 
the covenant? It is true that there is no direct 
contract with the mortgagee. nor is there any 
consideration moving between the mortgagee and 
the covenantor. But does the absence of a con- 
sideration between these parties justify the mort- 
gagor in canceling a security which he has taken 
for his own protection, and which at the same 
time operates also as a protection to his creditor, 
and especially when this is done for the mere pur- 
pose of defeating the remedy of the latter? The 
case of Burr v. Beers established the doctrine in 
this State that an action at law would lie in favor 
of the mortgagee against the grantee of the mort- 
gagor on the covenant of assumption. Would the 
defense of a release be available when the action 
is in this form, assuming that it would not be 
available in the equitable action? In truth, is the 
direct action on the covenant not an action 
founded upon the equity of the transaction, rather 
than upon the notion of a contract between the 
parties? We leave the question raised by the re- 
lease in this case undecided. We prefer not to 
decide it until it is squarely and necessarily pre- 
sented. 

The order and judgment of the general term 
should be modified by directing a new trial, and, 
as so modified, affirmed, with costs to abide the 
event. 
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1, ACTION—Form—Law—Equity.—If the suit is brought 
in equity when it should be in ejectment, it should be 
transferred to the law docket.—Catchings v. Harcrow, 8. 
C. Ark., April 2, 1887; 38. W. Rep. 884. 

2. ADULTERY—Condonation. When the wife pro- 
tests her innocence of adultery to her husband, his 
taking reasonable time to consider whether the charges 
can be sustained is not evidence of condonation.— 
Reading v. Reading, N. J. Ct. Ch., April 11, 1887; 8 Atl. Rep. 
809. 





3. APPEAL—Bond—Supersedeas. When a bond on 
appeal is intended only to apply to a part of the judg- 
ment, a motion for a supersedeas in the supreme court 
will be denied, since the justice assigned to the circuit 
can grant a stay.—Covington 8. Y. Co. v. Keith, U. 8. 8. C., 
April 11, 1887; 78. C. Rep. 881. 

4. APPEAL—Final Order—Money in Court. An or- 
der directing the payment of money into court pending 
litigation is not final, and cannot be appealed from,— 
Louisiana Nat, Bk. v. Whitney, U. 8.8. C., April 18, 1887; 7 

©. Rep. 897. 

5. APPEAL—Habeas Corpus—Inability to Pay Fine.—— 
In North Carolina, the right of appeal in habeas corpus 
is purely statutory, and no appeal lies from the decision 
of the superior court on a writ of habeas corpus sued out 
by a prisoner who has served his term of sentence, but 
is unable to pay his fine, and is prepared to take the re- 
quired oath and surrender his property so that he may 
obtain his discharge under the statute,—State v. Miller, 
8. C. N. Car., March 28, 1887; 18. E. Rep. 776. 

6. APPEAL—Objections not Taken, When it does 
not appear from the record that any exception was 
taken to the ruling of the court, nor any error assigned, 
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either in terms or by implication, the judgment must be 
affirmed on appeal.—Dupre v. Tuten, 8. C. N. Car., March 
28, 1887; 1S. E. Rep. 775. 

7. APPEAL—Partition— Inquest. An appeal does 
not lie from a decree awarding an inquestin partition. 
—Appeal of Wistar, 8. C. Penn., March 28, 1887; 8 Atl. Rep. 
797. 





8. APPEAL—Pleadings—Motion to Strike Out. The 
refusal to strike out a reply cannot be urged as error, 
when subsequent thereto new pleadings were substi- 
tuted for all the prior pleadings.—Kratz v. Dawson, 8. C. 
Wash. Ter., Jan. 27, 1887; 138 Pac. Rep. 663. 

9. APPEAL—Rehearing—Same Facts. A rehearing 
on the same facts and controversy ought not to be 
granted, unless there has been some very peculiar as- 
sumption or defect on the first hearing, whereby the 
court and the parties were misled.—Brown v. Brown, 8. 
C. Mich., April 21, 1887; 82 N. W. Rep. 663. 

10, APPEAL—Time. An appeal should be dismissed 
when taken more than six months after the judgment, 
though a motion to set aside the judgment has been 
denied in the meantime.—Leary v. Territory, 8. C. Wash. 
Ter., Jan. 5, 1887; 13 Pac. Rep. 665. 

ll. ARBITRATION AND AWARD. An agreement 
made out of court by parties to an action, to submit to 
arbitration the matter in litigation in such action, and 
in “all manner of actions, suits controversies, claims 
and demands whatsoever now pending, existing or held 
by and between” the parties to the agreement,is not 
such a reference as allowed by Code N.C. § 420, and is 
not enforcible in such action.—Jackson v. McLean, 8. C. 
N. Car., March 28, 1887; 1 8. E. Rep. 785. 

12. ASSAULT AND BATTERY — Punitive Damages—In- 
struction. Where the injury has been wantonly and 
wilfully inflicted, the jury,in an action of assault and 
battery, may give punitive damages, but an instruc- 
tion that the plaintiff is entitled to such damages is not 
proper.—Harrison v. Ely, 8. C. Ill., March 23, 1887; 11 N. 
E. Rep. 334. . 

13. ASSIGNMENT—For Benefit of Creditors—Inventory. 
An inventory attached to an assignment for ben- 
efit of creditors in these terms: “The entire stock of 
goods, wares, merchandise in the store-houses, goods 
clothing, notions, trunks, valises, counters, shelving, 
chairs, stoves, desks, one iron safe, one mirror, in all to 
value of $7,000, and choses in action,” is full and com- 
plete, within the meaning of new Code Tenn. § 2733.— 
Rosenbaum v. Moeler, 8. C. Tenn., April 22. 1887; 48. W. 
Rep. 10. 

14. ATTACHMENT—Contract—Assumpsit. In an ac- 
tion of assumpsit for money embezzled by a clerk, an 
attachment may issue, which is only allowable in cases 
of contract. — Farmers’ Nat. Bk. v. Fonda, 8. C. Mich., 
April 21, 1887; 32 N. W. Rep. 664. 

15, BAILMENT—W heat—W arehouse, A party may 
reclaim his wheat, deposited by him in a warehouse, 
from the common mass in which it has been mixed with 
the wheat of other depositors.—McBee v. Cesar, 8. C. 
Oreg., April 11, 1887; 18 Pac. Rep. 652. 


16, BILLS AND NOTES — Accommodation Indorsement 
—Oonflict of Laws.- -Where an accommodation note 
is indorsed by accommodation indorser in another State 
than that where it was made, and sends it back to that 
State, no liability attaches to such indorser until the 
note is negotiated to a bona fide holder; and the law of 
the place where the note is negotiated will govern the 
contract of indorsement.—Stubbs v. Colt, U. 8. C. C. 
(Conn.), March 26, 1887; 30 Fed. Rep. 417. 


17, BILLS AND Notes — Assignment — Action. 
Though an assignment of a note is made to cut off a 
defense in a suit to foreclose a mortgage given to secure 
the note, yet the assignee may sue inthe United States 
court, if the transfer is complete, giving the assignee a 
right of action in his own name,—Lanier v. Nush, U. 8.8. 
C,. April 18, 1887; 7 8. O. Rep, 919, 


18. BILLS AND 
Counterclaim, 
































Nores— Assignment after Maturity— 
Ina suit on a note assigned after 








maturity, the defendant can only set up a counterclaim 
or defense, which he could have set up against the as- 
signor before the transfer.—Wood v. Brush, 8. C. Cal., 
April 20, 1887; 13 Pac. Rep. 627. 


19. BILLS AND NOTES— Demand—Notice—Partnership, 
A notice of dishonor of a note to a partnership, 
who are indorsers, can be left at their place of business 
or at the residence of one of the partners.—Fourth Nat. 
Bk. v. Altheimer, 8. C. Mo., Feb. 28, 1887; 38. W. Rep. 858. 

20. BILLS AND NOTES — Unauthorized Indorsement— 
Burden of Proof. Where a misapplication and un- 
lawful use of notes by a partner in transferring them by 
indorsement is shown, the burden of proof is cast upon 
the indorsee of showing that he received them before 
maturity and for a valuable consideration.—Nat. Ex- 
change Bk. v. White, U. 8. C. C. (Mich.), 1887; 30 Fed. Rep. 
412. 

21. BonDs—Official—Liability of Sureties for Different 
Terms. Sureties on an official’s bond during a 
second term, other than those on his bond during his 
first term, are not liable for the official’s delinquencies 
during. his first term.—State v. Alsup, 8. C. Mo., Feb. 28, 
1887; 4S. W. Rep. 31. 

22. Bonps—State—Funding of Warrants. The con- 
stitutional ordinance for the relief of delinquent tax- 
payers, which authorized the funding of auditor’s war- 
rants in “baby” bonds, only grants to the warrant 
holder the option of having his warrants exchanged for 
bonds, to be exercised prior to the date therein fixed for 
their maturity.—State v. Funding Board, 8. C. La., March 
21, 1887; 1 South. Rep. 910. 

23. BUILDING ASSOCIATION —Insolvency—Receiver.—. 
The business of a building association ceases with the 
appointment of a receiver, who must collect no more 
dues, but wind the company up.—Strohen v. Franklin, etc. 
Assn., 8. C. Penn., Feb. 21, 1887; 8 Atl. Rep. 893. 

24. CARRIER—Bill of Lading—Exception—Perils of the 
Sea. Where a bill of lading excepted damage from 
perils of the sea, a libelant cannot recover when it is 
shown that the damage was caused by a strain resulting 
from the motion of the ship.—Klipstein v. The Polynesia, 
U. 8. D. C. (N. Y.), Jan. 4, 1887; 30 Fed. Rep. 210. 

25. CARRIER— Ejection of Passenger—Refusal to De- 
liver Ticket. Where a passenger who is in a ladies’ 
car and can find no seat, refused to surrender his ticket 
until provided with a seat, although told by the con- 
ductor that there are seats in the gentlemen’s car, which 
he refuses to enter on the ground that the smoking will 
make him sick, and, upon another refusal to give up his 
ticket, is ejected, held, he cannot recover damages for 
such ejectment.—Memphis, etc. R. Co. v. Benson, 8. Cy 
Tenn., 1887; 4S. W. Rep. 5. 

26. CONSTITUTIONAL LAW — Interstate Commerce — 
Railroads—Tax. A tax on the gross receipts of rail- 
roads for the carriage of freight and passengers into, 
outof, or through the State, is void.—Fargo v. Stevens, 
U. 8. 8. C., April 4, 1887; 7S. C. Rep. 857. 

27. CONSTITUTIONAL LAW — Contracts — Judgments — 
State Courts. The provision about States not pass- 
ing laws affecting the obligations of contracts, refers to 
laws enacted after the contract is made. A judgment of 
a State court is not reviewable on that ground, unless it 
in terms or by necessary implication gives effect to a 
State, constitutional or legislative, provision which is 
claimed to affect the obligation of the contract in ques- 
tion.—Lehigh Water Co. v. Borough of Easton, U.S. 3. C., 
April 18, 1887; 78. C. Rep. 916. 

28. CONSTITUTIONAL LAwW—Drainage—Public Use. 
The Indiana drainage law, making assessments upon 
the theory that the land assessed receives a special 
benefit, and coercing the owner to contribute to the im- 
provement because it is for the pubjic good, is constitu- 
tional.—Heick v. Voight, 8S. C. Ind., April 1, 1887; 11 N. E. 
Rep. 306. 

29. CONSTITUTIONAL LAw—Public Works — Local As- 
sessinents. Local assessments for public works 
levied, not on taxable property generally for common 
benefit, but only on particular property specially bene- 
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fited by the works, as an equivalent for the direct ben- 
efit conferred, although an exercise of the taxing 
power, are not considered as taxes, within the scope and 
meaning of constitutional restrictions on the general 
power of taxation.—Zzcelsior, etc. Co. v. Green, 8. C. La., 
March 7, 1887; 1 South. Rep. 873. 

30 CONSTITUTIONAL LAW — Regulating Commerce — 
Wharfage. The ordinance of New Orleans, regu- 
lating the rates of wharfage, are valid, and notin con- 
flict with the right of congress to regulate commerce.— 
Ouachita, etc. Co. v. Aiken, U. 8. 8. C., April 25, 1887; 758. 
C. Rep. 907. 

81. CONSTITUTIONAL LAW—Right of Accused to Pro- 
cess.——Gen. Stat. Mo. § 1886, is void as against an ac- 
cused showing due diligence, since it violates the con- 
stitutional right of the accused to have process to 
compel the attend of wit in his behalf—State 
v. Berkley, 8. C. Mo., April 27, 1887; 48. W. Rep. 24. 


82. CONSTITUTIONAL Law—State Constitution—Equity 
—Trial by Jury. A State constitution is not a con- 
tract, and a State statute is not reviewable in the 
supreme court because it violates the State constitu- 
tion. A State can give jurisdiction to an equity court of 
a claim by an equitable owner against the legal owner 
of land to establish his rights therein.—Church v. Kelsey, 
U. 8. 8. C., April 18, 1887; 7S. C. Rep. 897. 

88. ConsuLs—Action Against Consuls—Jurisdiction.— 
The act of congress of February 18, 1875, which amends 
Rev. Stat. U. 8. § 711, does not diminish the jurisdiction 
of federal courts over suits against consuls.—Froment v. 
Duclos, U. 8. D. C. (N. Y.), April 7, 1887; 30 Fed. Rep. 385. 


34. ConTRACT—Implied—Bond. Assumpsit for med- 
ical services, rendered to A at A’s request, cannot be 
maintained against B, who has given a bond to support 
A.—Shaw v. Graves, 8. J. C. Me., Feb. 24, 1887; 8 Atl. Rep. 
884. 

35. ConTRACcT—Performance— Architect’s Approval.— 
Where, by the terms of a contract,the architect’s ap- 
proval was final, an answer to the petition asserting the 
architect’s approval, alleging that the work did not 
conform to the contract, is no defense.—Vulcanite P. C- 
v. Philadelphia T. Co.,8. C. Penn., March 14, 1887; 8 Atl: 
Rep. 777. 

36. CORPORATIONS—Capacity to Sue. Public cor- 
porations, whether municipal or mere agencies of the 
State, when clothed with capacity to sue and be sued, 
to have a common seal, take and hold property and 
transact business, are governed by the same laws, rules 
and regulations and subject to the same limitations 
that natural persons are, except as relieved or ex- 
empted by positive law.— Western Lunatic Asylum v. Mil- 
ler, 8. C. App. W. Va., Feb. 5, 1887; 18. E. Rep. 740. 

87. CORPORATIONS—Contracts—Consolidation. To 
entitle a company, formed by a consolidation of two, to 
sue on a contract with one of the original companies, it 
must show that the consolidation was valid.—Brown v. 
Dibble, 8. C. Mich, April 21, 1887; 32 N. W. Rep. 656. 


38. CORPORATIONS—Stock—Calls—Assignees.— There 
is an implied obligation on the holder of stock at the 
time a call for an assessment is made to re-imburse the 
original owner in whose name the stock is still standing 
at the time the call is made.—Brinkly v. Hambleton, Md. 
Ot. App., March 17, 1887; 8 Atl. Rep. 904. 

39. CORPORATIONS—Stockholders—Liability for Debts. 
Where the charter of a corporation provides that stock - 
holders shall be liable for its debts to the amount of 
their stock, they are liable to that amount, whether 
their stock is paid up or not.—Root v. Sinnock, 8. C. ILL, 
March 28, 1887; 11 N. E. Rep. 839. 

40. Costs—Disputed Town Lines. Costs are not 
allowable to either ,party in proceedings to establish 
disputed town lines.—Monmouth v. Leeds, 8. J. C. Me., 
Feb. 24, 1887; 8 Atl. Rep. 828. 

41. CosTs—Stipulation—Judgment. A stipulation 
tor judgment, with stay of execution, entitles plaintiff 
to costs.— Stewart v. Corbus, 8. C. Oreg., April 18, 1887; 18 
Pac. Rep. 647. 
































42. CRIMINAL Law—Appeal—How Taken. A notice 
of appeal in open court on the rendition of judgment, 
when no assignment of errors is filed as served, is not 
valid. Nor is a notice five months afterwards, pre- 
pared and served as in civil cases, efficaceous.—Cole v. 
Territory, 8. C. Wash. Ter., Jan. 25, 1887; 18 Pac. Rep. 664. 

43. CRIMINAL Law—Change of Venue. ‘The ruling 
of the trial court on an application for change of venue 
is conclusive, unless palpable injustice has been done 
him.—State v. Hunt, 8. C. Mo., March 21, 1887; 38. W. Rep. 
858. 

44. CRIMINAL Law —Conspiracy — Boycott. Per- 
sons who combine together to compel an employer, by 
threats and by soliciting the public to withdraw their 
patronage, to discharge his employees and employ 
themselves, are guilty of a criminal conspiracy, under 
Connecticut laws.—State v. Glidden, 8. C. Conn., March, 
1887; 8 Atl. Rep. 890. 

45. CRIMINAL LAW—Evidence—Habits. ‘When wit- 
nesses speak from personal observation and have op- 
portunities of knowing about the habit of which they 
speak, they can testify whether a certain party is in the 
habit of getting drunk.—Gallagher v. People, 8. C. Ill., 
March 23, 1887; 11 N. E. Rep. 335. 

46. CRIMINAL LAw—Evidence—Hearsay. Evidence 
of the declaration of one not sworn as a witness and 
confronted with defendant, is not admissible in a pros- 
ecution for larceny, in order to prove the identity of the 
property stolen.—State v. Hargrave, 8. C. N. Car., April 4, 
1887; 18. E. Rep. 774. 

47. CRIMINAL Law—False Representations—Assessor— 
Account.——When an assessor files his report duly 
verified by himself, and the county commissioners 
allow it, relying on its correctness, he is guilty of ob- 
taining money by false representations, if any of the 
accounts on which he obtains money are false. — 
Roberts v. People, 8. C. Colo., Jan. 2%, 1887; 13 Pac. Rep. 
630. 

48. CRIMINAL Law—Fraudulent Pension Claim—Deposi- 
tion—Indictment. An indictment for making a false 
deposition to enable another to obtain a fraudulent 
pension, need not allege that the deposition was ever 
used, or attempted to be used,or that the pension claim 
was then pending.— United States v. Rhodes,U. 8. C. ©. 
(Mo.), March, 1887; 30 Fed. Rep. 431. 

49. CRIMINAL LAW — Imprisonment — Defaulting Tax 
Collector. The law, providing for imprisonment of 
tax-collectors who fail to pay the money collected into 
the State treasury, is constitutional.—State v. Nicholson, 
Md. Ct. App., March 15, 1887; 8 Atl. Rep. 817. 

60. CRIMINAL Law—Incest—Indictment—Relationship. 
An indictment for incest need not allege a 
knowledge of the relationship.—State v. Wyman,8.C. Vt., 
April 15, 1887; 8 Atl. Rep. 900. 

51. CRIMINAL Law—Indictment—Indorsement, An 
indictment not indorsed by the foreman of the grand 
jury may be quashed.—Strange v. State, 8. C. Ind., April 
9, 1887; 11 N. E. Rep. 857. - 

52 CRIMINAL Law — Indictment — Form. A com- 
plaint must charge explicitly all that is essential to 
constitute the offense, and it cannot be aided by intend- 
ments.—Smith v. State, 8. C. Neb., April, 6, 1887; 32 N. W. 
Rep. 594. 

58. CRIMINAL Law — Joint Indictment — Distinct 
Offenses. A joint indictment against the mayor and 
alderman and board of audit and finance, charging 
them with distinct offenses, cannot be maintained. — 
State v. Hall, 8. C. N. Car., March 28, 1887; 18. E. Rep. 683. 


54. CRIMINAL Law — Juror — Competency — Capital 
Punishment. A party who states he has conscien- 
tious scruples against capital punishment, would seem 
to be incompetent to sit as a juror in a murder case; 
but, if the accused is not injured by the court’s refusal 
to accept such a juror, the appellate court will not in- 
terfere.— Stephenson v. State, 8.C. Ind., April 19, 1887; 11 
N. E. Rep. 860. 

556. CRIMINAL LAw — Jury — Peremptory Challenges. 
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The dppellate court will not review the action of 
the trial court about challenges, so long as the accused 
did not exhaust all his peremptory challenges.—State v. 
Jones, 8. C. N. Car., March 28, 1887; 1S. E. Rep. 680. 

56. CRIMINAL LAW—Landlord and Tenant—Removal of 
Crops—Notice. An indictment against a tenant for 
removing his crops when the landlord has a lien there- 
on, must allege that he did not give five days’ notice of 
his intention so to do to his landlord, and it must be 
proved.—State v. Crowder, 8. CO. N. Car., March 28, 1887; 1 
8. E. Rep. 690. 

57. CRIMINAL LAwW—Loss of Indictment—Substitution 
of Copy. Where the original information in a 
criminal case is lost, the trial may proceed upon a duly 
certified copy thereof taken from the record book.— 
State v. Thomas, 8. C. La., March 21, 1887; 1 South. Rep. 
922. 

58. CRIMINAL LAW—Malicious Mischief—Injury to Tres- 
passing Cattle——Where defendant set his dogs to 
drive out a cow strayed in his uninclosed field, and the 
dogs bit and otherwise injured her after she had passed 
out and was in the public road, held, that under code N, 
C. § 1003, defendant was liable to punishment.—State v. 
Godfrey, 8. C. N. Car., March 28, 1887; 1 8. E. Rep. 779. 

59. CRIMINAL Law —Practice— New Trial —Insanity. 
An application for a new trial for the purpose of 
proving the insanity of the accused may be refused by 
trial judge, unless supported by evidence tending to 
substantiate the mental aberration of the accused.— 
State v. Hebert, 8. C. La., March 21, 1887; 1 South. Rep. 872. 

60. CRIMINAL LAW—Provoking Combat—Intent—Homi- 
cide. ‘Where one provokes a combat, and then must 
kill his adversary to save his own life, the killing 
is not murder, if the intent with which the com- 
bat was provoked was not a felonious one.—State v. 
Partlow, 8. C. Mo., Jan. 31, 1887; 4S. W. Rep. 14. 

61, CRIMINAL LAW—Rape—Expert Testimony. In 
a case of rape, the results of a medical examination 
made twelve days after the*act may be proved. An ex- 
pert cannot ask for pay as an expert prior to the giving 
of his testimony.—State v. Teipner, 8. C. Minn., May 6, 
1887 ; 32 N. W. Rep. 678. 

62. CRIMINAL LaAaw—Robbery— Indictment — Property. 
An indictment for robbery need not charge that 
the property taken belonged to the assaulted person.— 
State v. Dilley, 8. C. Oreg., April 14, 1887; 13 Pac. Rep. 648, 


68. CusTOMS DuUTIES—Frozen Fish. Fresh frozen 
fish, not in barrels or half barrels, should be admitted 
free on proper proof or. assurances of an honest inten- 
tion to put them on the market for immediate use.— 
Cross v. Seeberger, U. 8. C. C. (Ill.), March 14, 1887; 80 Fed. 
Rep. 427. 

64, CuSTOMS DuTIES—Hair-clippers—Name. Hair- 
clippers, used for cutting hair short, should be rated as 
cutlery, and charged a duty of thirty-five per cent. ad 
valorem. The name of an imported article is not the sole 
guide for classifying it.—Koch v. Seeberger, U. 8. C. C. 
(Ill.), March 14, 1887; 30 Fed. Rep. 424. 

65. CusTOMS DuTIES — Potato Starch — Farina. 
Starch made of potatoes and ground into a power, 
though called sifted farina, should be classified for cus- 
toms duties as potato starch.—Union Nat. Bank. v. See- 
berger, U. 8. OC. C. (Ill.), March 14, 1887; 80 Fed. Rep. 427. 


66. CuSTOMs DuTIEsS—Trimmings for Bonnets—Arti- 
ficial Fruits. Artificial fruits, with artificial stems 
and leaves, used only for trimming and ornamenting 
ladies’ hats and bonnets, are within clause 448 of Heyel’s 
Index of the new tariff, and subject to duty at twenty 
per cent, ad valorem.—Marsh v. Seeberger, U. 8. OC. C. (Ill.), 
March 14, 1887; 30 Fed. Rep. 422. 

67, CusTOMS DUTIES —Worsted — Diagonal._——Cloth 
called diagonals, of which worsted is the component of 
chief value, should be classified for duty as a manufact- 
ure of worsted not otherwise provided for.— Cohn v. 
Seeberger, U.8. C. O. (Tll.), March 14, 1887; 30 Fed. Rep. 
425. 

68. DAMAGES — Life—Evidence. 
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causing the death of another, defendant may prove its 
value to his family and his probable care of it by de- 
cedent’s statements of its worthlessness and that he 
was tired of life.—Disbrow v. Township of Ulster, 8. C. 
Penn., March 28, 1887; 8 Atl. Rep. 912. 

69. DAMAGES—Proximate and Remote. In an ac- 
tion for damages caused by the improper building of 
defendant’s railway, whereby plaintiff's house was so 
badly injured on September 15, 1883, that on April 30, 
1884, the house, with furniture and stoves therein was 
destroyed by storm, the destruction of such house, fur- 
niture and stoves is not the proximate result of the in- 
jury, and there can be no recovery therefor, the time, 
measure of damages is the cost of repair rendered nec- 
essary by the overflow and the inconvenience the 
necessity for them caused.— Galveston, etc. R. Co. v. Ware, 
8. C. Tex., April 15, 1887; 48. W. Rep. 13. 

70. DEED—Abandonment. A sold and conveyed 
his interest in his mother’s estate to G, and G, being ad- 
ministrator of the estate, brings suit to sell the land to 
pay debts, A not being made a party to the suit. B be- 
comes the purchaser, and the deed being imperfect 
brings suit to correct the mistake, A being made a 
party, held, that this was no abandonment of the deed 
from A, or of his rights thereunder, so as to authorize 
Ato claim ashare in his mother’s estate.—Johnson v. 
Johnson, Ky. Ct. App., April 14, 1887; 4 S. W. Rep. 3. 

7l. DEED — Acknowledgment — Certificate. The 
certificate of the acknowledgment by a married woman 
of her execution of a deed is valid, although instead of 
the statutory form, words clearly synonymous are used 
in the certificate.— Gates v. Hester, 8. C. Ala., Feb. 24, 1887 ; 
1 South. Rep. 848. 

72. DEED—Delivery. When the grantor does not 
deliver the deed, but puts it away in a trunk, it passes 
no title.—Appeal v. Duraind, 8. C. Penn., April 11, 1887; 8 
Atl. Rep. 922. 

73. EASEMENT — Public Lands — Irrigation. ———One 
who enters upon public lands and appropriates water 
for a lawful purpose and continues to use it for ten 
years, cannot be disturbed by one succeeding to the 
rights of the United States.— Tolmen v. Casey, 8. C. Oreg., 
April 18, 1887; 13 Pac. Rep. 669. 


74. EJECTMENT —Verdict—Second Trial. Evidence 
on which a verdict was obtained in ejectment can be 
controverted by the losing party at the second trial, 
which is a matter of right in Pennsylvania.—Gehr v. Mil- 
ler, 8. C. Penn., March 14, 1887; 8 Atl. Rep. 926. 


75. ELECTIONS—Plurality of Voters—Constitutionality. 
A State legislature may provide that, in elections 
for congressmen, presidential electors and State elec- 
tors,a plurality of votes shall elect, in the absence of 
any constitutional provision to the contrary. — Jn re 
Plurality Elections, 8. C.R.1., Feb. 9, 1887; 8 Atl. Rep. 881. 


76. ELECTIONS—Vote Upon Municipal Bonds—Majority * 
Under Const. N. Car., art. 7, § 7, a majority of voters 
whose names are registered as qualified voters, as re- 
quired by Const. art. 6, § 2, will be sufficient to warrant 
the issue of bonds to supply water-works for a city, 
which, by act of the legislature, is only authorized to 
borrow money with the consent of a majority of the 
qualified registered voters. — Southerland v. Town of 
Goldsborough, 8. C. N. Car., March 2%, 1887; 1 8. E. Rep. 760. 


71. Equity — Decree —Fraud—Vacating—Appeal. 
After a decree has been enrolled, it can only be vacated 
by original bill charging fraud in its procurement; so 
an appeal will be allowed, if it is alleged by affidavit 
that the orders appealed from were obtained by fraud, 
which was not discovered till after the time for appeal 
had passed.— United L. Tel. Co. v. Stevens, Md. Ct. App., 
March 17, 1887; 8 Atl. Rep. 908. 

78. Equity — Pleading—Evidence —— A complainant 
cannot be relieved upon grounds which do not appear 
in the pleadings, although established by the evidence. 
—Phelps v. Commodore, 8. C. Miss., March 21, 1887; 1 South. 
Rep. 833. 

79. EqUITY—Reformation of Deed—Proof of Intention. 
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—Where a reformation is sought by the alteration of the 
description of a lot of land which a bill in equity alleges 
it was the intention of the parties to convey, and the 
answer denies all intention to convey any property, and 
there is not a semblance of testimony that the grantors 
intended to convey, or thought they were conveying, 
the lot which the bill avers it was their intention to con- 
vey, the bill must fail for want of proof.—Guilmartin v. 
Urquhart, 8. C. Ala., Jan. 27, 1887; 1 South. Rep. 897. 

80. EVIDENCE — Custom — Contract. A memoran- 
dum taken from an account book is not admissible in 
evidence.’ It is admissible to prove a custom that em- 
ployees may take goods for their own use at cost prices, 
if there is no contract on the subject between the par- 
ties.—Stoudenmire v. Harper, 8. C. Ala., Jan. 31, 1887; 1 
South. Rep. 857. 

81. EVIDENCE — Declaration — Testimony in Former 
Suit. Where a defendant was present at a witness’ 
examination, in a suit in which he admitted that certain 
statements in a letter concerning him and defendant 
were true, and defendant in his testimony did not deny 
such statements, such letter is not admissible in an- 
other suit against defendant, as a declaration made in 
his presence, which,if not true, he should have denied 
and disavowed in his own testimony.—Durham Tobacco 
Co.v. McElwee, 8. C. N. Car., March 21, 1887;1 S8.'E. Rep. 
676. 

82. EVIDENCE—Entry on Note—Partial Payment. 
Heid that, to rebut the presumption of payment arising 
from lapse of time, the testimony of a witness as to a 
conversation heard by him between the holder and 
maker, in which the holder agreed to accept a part 
payment, at about the date of a certain entry on said 
note of a part payment, was admissible to show that 
said entry was made upon the note at that time.— White 
v. Beaman, 8. OC. N. Car., April 4, 1887; 1S. E. Rep. 789. 

83. EVIDENCE — Expert — Goods in Transit. In an 
action for delivery of goods inferior to the agreement, 
the plaintiff, to show their condition when shipped, may 
examine one familiar with the business, as to whether, 
if they were properly handled in transit and were 
shipped by the ordinary route and in the ordinary time, 
they were in proper condition when shipped.—Forc- 
heimer v. Stewart, 8. C. lowa, March 21, 1887; 32 N. W. Rep. 
665. 

84. EVIDENCE — Handwriting — Comparison. 
Papers can only be admitted for comparison as to hand- 
writing, when no issue can be raised, that they are gen- 
uine.—Rose v. First. Nat. Bk, 8. C. Mo., March 21, 1887; 3 8, 
W. Rep. 876. ° 

8. EVIDENCE — Secondary. Where no notice to 
produce has been given to counsel on opposite side, 
the mere fact that a letter was out of the State does 
not give the party the right to prove the contents by 
parol.—DeBaril v. Pardo, 8. C. Penn., April 11, 1887; 8 
Atl. Rep. 876. 

86. FRAUDULENT CONVEYANCE—Action to Set Aside— 
Execution. A judgment creditor is not confined to 
the remedy provided to him by the direct levy of exe- 
cution on goods fraudulently alienated, but may bring 
an action to adjudge the fraud and set aside the con- 
veyance, so that a good title may be sold and full value 
obtained.—Frank v. Robinson, 8. C. N. Car., March 16, 
1887; 18. E. Rep. 781. 

87. FRAUDULENT CONVEYANCE — Knowledge by 
Grantee. A deed for money advanced by one who 
knew of the intended fraud on creditors, is void as to 
creditors.—Lyons v. Leahy, 8. C. Oreg., March 28, 1887; 13 
Pac. Rep. 643. 

88. GARNISHMENT — Exemption — “Laborer.” A 
clerk in a store is a laborer, and his wages are exempt 
from garnishment, under Code Miss. § 1244.— Williams v. 
Link, 8. C. Miss., April 18, 1887; 1 South. Rep. 907. 

89. HigHways—Turnpike—Charter—Assessment, 
Where a turnpike company has a right by charter to 
levy a tax on adjoining property owners to pay the cost 
of the road, they cannot borrow money to construct the 
road and charge the interest thereof on the property 



































owners. Ifthe latter have overpaid, they may compel 
the company to refund.— Lewis, etc. Turnpike Co. v. 
Thomas, Ky. Ct. App., March 31, 1887; 38. W. Rep. 907. 

90. HOMESTEAD—Bond—Liability. A principal on 
a bond cannot exempt land as a homestead from his 
liability on a bond to his surety thereon, when the bond 
was given prior to the acquisition of the homestead.— 
Berry v. Ewing, 8. C. Mo., March 21, 1887; 3S. W. Rep. 877. 

91. HUSBAND AND WIFE—Community Property. 
Lands purchased in the name of the wife, and paid 
partly with her paraphernal funds under the. adminis- 
tration of the husband, and partly with funds of the 
community, fall into the community.—Burns v. Thomp- 
son, 8. C. La., April 11, 1887; 1 South. Rep. 913. 

92. HUSBAND AND WIFE—Fraud—Deed—Reformation. 
When a woman buys property, and has it con- 
veyed to her husband and herself, upon discovering 
after his death that he has a prior wife, she may, by a 
bill in equity against the wife and heirs, have the deed 
corrected.—Gebel v. Weiss, N. J. Ct. Ch., April 18, 1887; 8 
Atl. Rep. 889. 

93. HUSBAND AND WiFrE—Preferring Wife in Assign- 
ment. Where a husband has collected his wife’s in- 
come, and agreed with her to account for it, and has 
kept a separate account of the income on his books un- 
der his name as trustee, he may prefer his wife in an 
assignment.—Lyon v. Zimmer, U. 8. C. C. (Va.), February, 
1887; 30 Fed. Rep. 401. 


94. INJUNCTION—Fixtures—Mortgage—Foreclosure.— 
A purchaser at a foreclosure sale may restrain by in- 
junction the removal of articles attached to the realty 
by one to whom the mortgagor has given a subsequent 
chattel mortgage.— Dudley v. Hurst, Md. Ct. App., March 
16, 1887; 8 Atl. Rep. 901. 

95. INSURANCE—Alienation — Mortgage. Where a 
policy provided that the interest of the insured is the 
entire, unconditional and sole ownership of the prop- 
erty, and that the policy should become void by the sale 
or transfer, or any change in the title or possession of 
the property insured, whether by legal process or 
judicial decree, or by voluntary transfer or. convey- 
ance, held, that an outstanding mortgage on the prop- 
erty, and one executed after the receiving of the policy, 
did not vitiate the policy.—Friezen v. Allemania Fire Ins. 
Co., U. 8. C. C. (Wis.), 1887; 30 Fed. Rep. 352. 


96. INSURANCE—Life—Payment of Dues. Where a 
policy provided that it should not be in force until the 
actual payment of the annual dues to the association or 
its agent, during the lifetime and good health of the 
insured, held, that such payment was a condition prece- 
dent to make the policy effectual, and the payment 
having been made four days after the death of the in- 
sured there could be no recovery.—Ormond v. Mutual 
Life Assn., 8. C. N. Car., April, 4, 1887; 18. E. Rep. 796. 


97. INSURANCE—Life—Wagering Policy—Insurabie In- 
terest. A policy taken out by one person on the life 
of another, in whose life he has no insurable interest, is 
void; but a party may insure his own life and pay the 
premiums and make it payable to one having no insur- 
able interest in his life.—Bloomington M. L. Assn. v. Blue, 
8. C. Ill., March 23, 1887; 11 N. E. Rep. 331. 


98. INSURANCE—Marine—Sea-worthiness of Vessel.—— 
Where a vessel has been obliged to put back into port 
by a storm, and she is then insured, without notice to 
the insurers, of the storm, the burden of proving that 
the vessel was sea-worthy when she made the second 
start ison the insured.—Batchelder v. Ins. Co., U. 8. D. C. 
(Penn.}, April 1, 1887; 30 Fed. Rep. 459. 


99. INTOXICATING LIQUORS—License—Wholesale Deal- 
ers—Constitution. Wholesale dealers in intoxicat- 
ing liquors, who are not manufacturers, are subject to 
the license-tax provided by law, which law is constitu- 
tional.—Senior v. Ratterman, 8. C. Ohio, March 1, 1887; 11 
N. E. Rep. 321. 

100. JUDGMENT—Res Adjudicata — Payment of Costs. 
Where defendant obtains a verdict far costs, which 
plaintiff pays, another action on the claim adjudicated 
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will be barred, though no formal judgment be entered 
on the verdict.—Pollitz v. Schell, U. 8. C. C. (N. Y.), March 
19, 1887; 30 Fed. Rep. 421. 

101. JUDGMENT—Revival — Scire Facias. On scire 
JSacias to revive a judgment, the defendant may move to 
set it aside because surreptitiously obtained, or it will 
be opened if given on default in ignorance of the party’s 
rights, or for a defense which arose afterwards.— Weber 
v. Detwiller, 8. C. Penn., March 28, 1887; 8 Atl. Rep. 910. 

102. JUDICIAL SALES—Default of Purchaser—Liability. 
When it is sought to hold a purchaser at a judicial 
(probate court) sale for loss sustained in a resale by 
reason of his not paying, if the first sale was not ac- 
cepted by the administrator and confirmed by the court, 
or the purchaser was not then brought into court to 
answer for his agreement, he cannot be held liable.— 
Hudson v. Coble, 8. C. N. Car., March 28, 1887; 18. E. Rep: 
688. 

103. LIMITATIONS — Debt — Acknowledgment. A 
clear, distinct and unequivocal acknowledgment of 4 
debt, will take it out of the statute of limitations, though 
no promise is made.— Yost v. Grim, 8. C. Penn., March 21, 
1887; 8 Atl. Rep. 925. 

104. LIMITATIONS — Foreign fJudgments — Residence. 
Though a foreign judgment is barred where ren- 
dered, it may be sued on in California, when the plaint- 
iffs have resided there since its rendition, and the de- 
fendants have been away from there until the suit was 
brought, except two or three weeks each year.—Stewart 
v. Spaulding, 8. C. Cal., May 1, 1887; 13 Pac. Rep. 661. 

105. LIMITATIONS—Note—New Promise. When suit 
on a note is not brought within the time iimited by law, 
by reason of a promise of a surety to pay, the ‘action 
against him must be brought within three years after 
his promise.—Jones v. Massey, 8. C. N. Car., March 7, 1887; 
158. E. Rep. 702. 

106. MARITIME LIENS—Money Borrowed to Pay Bills, 
Money borrowed to pay a bill stands in the same 
relation to the vessel as the bill paid, if the latter was a 
lien, then the new debt is, but not otherwise.—Clarke v, 
The Cumberland, U. 8. D.C. (Fla.), June 26, $1886; 30 Fed. 
Rep. 449. 

107. MASTER AND SERVANT — Maliciously Procuring 
Discharge. A employeetcan maintain]jan action 
against one who maliciously procured his discharge, 
provided he can prove damages resulting from such 
discharge.— Chipley v. Atkinson, 8. C. Fla., March 25, 1887; 
1 South. Rep. 934. 

108. MINES AND MINING—Location of Claim — Treaty 
with Indians. A party who is in possession of a 
mining claim on land, when it is ceded by the Indians to 
the United States, can, by conforming to the mining law 
on that day, acquire the right of possession.—Noonan v, 
Caledonia, etc. Co., U. 8. 8. C., April 8, 1887; 78.C. Rep. 911, 

109. MORTGAGE—Absolute Deed—Proof. When it 
is admitted or shown by separate written instruments 
that the transaction is not an unconditional sale, as the 
deed imports, but either a mortgage or a sal e with right 
to repurchase, the court is inclined to construe the 
transaction as a mortgage, and less proof is requisite 
than to prove it a conditional sale.—Cosby v. Buchanan, 
8. C. Ala., Feb, 22, 1887; 1 South. Rep. 898. 

110. MUNICIPAL CORPORATIONS—Change of Charter— 
Identity. A change in the charter of a municipal 
corporation, or a substitution of a new for the old char- 
ter, will not be deemed, in the absence of express legis- 
lative declaration otherwise, to affect the identity of the 
corporation.—State v. Natal. 8. C. La., March 21, 1887; 1 
South. Rep. 923. 

111, MUNICIPAL CORPORATIONS—Taxation—Representa- 
tion. Where the city of K was incorporated and 
vested with taxing power and other municipal powers, 
and became one of the “corporations composing the 
parish of J,” and was entitled to representation in the 
parish committee, and to pay her share of the general 
expenses through the assessment of that committee, 
and without direct parochial taxation, held, that the 
power assumed by the police jury, on which K was not 






































represented in 1878 and subsequent years, to levy direct 
taxes on K, while she was, at the same time, subjected 
to assessments by the parish committee, cannot be 
supported.—Feliz v. Waggner, 8. 0. La., April 11, 1887; 1 
South. Rep. 926. 

112. NEGLIGENCE—Burden of Proof. In a case of 
negligence, the plaintiff is bound to prove enough to 
show a fair presumption of negligence on the part of the 
defendant and a resulting injury to himself.—Lindall v. 
Bode, 8. C. Cal., April 25, 1887; 13 Pac. Rep. 660. 

118. NEGLIGENCE — Contributory — Sidewalk. A 
party has a right to presume the sidewalk is safe, and is 
not guilty of contributory negligence in not looking out 
for an open hole in the sidewalk.—Barry v. Ferkildsen, 8. 
C. Cal., April 25, 1887; 13 Pac. Rep. 657. 

114, NUISANCE—Smoke—Injunction. When it does 
not appear that the smoke issuing from defendant’s 
smoke-stack could not be prevented, an injunction to 
restrain it is properly granted.—Sullivan v. Royer, 8. C. 
Cal., April 28, 1887; 13 Pac. Rep. 655. 

115. PARENT AND CHILD—Compensation for Services. 
A child cannot recover compensation for services 
rendered to the parent while living in the family, 
though rendered by the child after majority, and though 
such services were burdensome and disagreeable, un- 
less an agreement for compensation, express or im- 
plied, is shown.— Young v. Herman, 8. C.N. Car., March 28, 
1887; 1S. E. Rep. 792. 

116. PARTNERSHIP — Firm Property—Individual Debt. 
——A partner can, with the consent of his partner, ap- 
ply the joint property to the payment of his individual 
debts, provided the transaction is bona jide and without 
the intention of hindering or delaying their creditors.— 
Huiskamp v. Moline W. Co., U.8. 8. C., April 18, 1887; 7 8. C. 
Rep. 899. 

117. PARTNERSHIP Property — Liability. Partner- 
ship property, whether ordinary or commercial, is 
liable to creditors of the partnership in preference to 
those of the individual partners.—Succession of Pilcher, 
8. C. La., March 21, 1887; 1 South. Rep. 929. 

118. PATENTS—Celluloid Collars and Cuffs—Infringe- 
ment—Joint Tort-feasors. When one party prepares 
sheets of cloth and delivers it to another, who places a 
sheet of zylonite on one side, and returns it to the other, 
who turns the edge over making a zylonite surface on 
both sides, both are liable as joint tort-feasors in in- 
fringing patent 200,937, granted to Sanborn, Kanouse and 
Sanborn.—Celluloiqd M. Co. v. American Z. Co., U. 8. C. C. 
(N. Y.), March 30, 1887; 30 Fed. Rep. 437. 

119. PATENTS — Claims — Specifications — Omissions. 
Where one part of an invention is properly de- 
scribed, and the other is not alluded to in the written or 
descriptive part of the specification, but,is shown in the 
drawing, and the second claim is broad enough to in- 
clude the second portion of the invention, if it had been 
properly described in the specification, the drawings 
cannot supply the entire absence of written descrip- 
tion, and enable the second claim to be so construed as 
to include the omitted portion of the invention.—Gunn 
v. Savage, U. 8. C. C. (Conn.), March 3, 1887; 30 Fed. Rep. 


























120. PATENTS—Contracts—Suits—Where Brought. 
In a suit on a contract relative to the use of a patent, 
whose validity is admitted, the United States courts 
have no jurisdiction, if claimed as a suit about a patent. 
—McCarty § H. T. Co. v. Glaenzer, U. 8. C. ©. (N. Y.), 
March 14, 1887; 30 Fed. Rep. 387. 

121. PATENTS—Cooking Stoves—Doors. The first 
and second claims of patent 236,425, granted to Giles F. 
Filléy, are valid. The second claim of patent 246,606, 
granted to Giles F. Filley, is valid, but the firsfis void 
for want of novelty. An oven-door constructed accord- 
ing to patent 313,874, granted to D. C. Littlefield, is an in- 
fringement on the above patents.—Filley v. Littlefield 
Stove Co., U. 8. C. C. (N. Y.), April 2, 1887; 30 Fed. Rep. 434. 


122. PATENTS — Infringement — Apportionment of 
Profits. Where the claim infringed covers simply 
and only an improvement upon an existing machine, 
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the damages recoverable as profits made by defendant 
from sales of the infringing machine are only that part 
of the profits derived from the use of the patented im- 
provements.—Fay v. Allen, U. 8. C. C. (N. Y.), March 19, 
1887 ; 30 Fed. Rep. 446. 


123. PaTENTS—Infringement—Noiseless Metallic Shut- 
ters.——First claim of patent No. 137,595, for improve- 
ment in corrugated metallic shutters is infringed by 

* shutters constructed under patent granted April 3, 1884, 
to James G. Wilson.—Clark v. Wilson, U. 8. C. C. (N. Y.), 
Feb. 28, 1887; 30 Fed. Rep. 872. 


1%. PaTENTS—Pleading—Amendment. ‘Where in a 
suit to restrain infringment of an original patent and 
for damages, the defendant answers that the patent has 
been surrendered and re-issued, held that an amend- 
ment of the bill to recover the re-issue may be allowed. 
—Reay v. Berlin, etc. Co., U. 8. C. C. (N. Y.), March 19, 
1887 ; 30 Fed. Rep. 448. 


125. PATENTS — Pleading —Demurrer—Effect of. A 
demurrer to a bill for infringement, alleging the pat- 
entee to be the first inventor, does not admit the pat- 
entability of the thing patented.—Kaoltype Engraving Co. 
v. Hoke, U. 8. C. C. (Mo.), March 24, 1887; 30 Fed. Rep. 444. 


126. PATENTS — Pump- buckets. Patent 178,735, to 
John A. Churchill for an improvement in pump-bucket 
is not void for want of novelty, and is infringed by 
bucket’ made by the defendants.— Temple Pump Co. v. 
Goss Pump, etc, Co., U. 8. C. C. (Ill.), March 28, 1887; 30 
Fed. Rep. 440. 


127. PAYMENTS—How Credited. Payments should 
be applied to the interest, and the balance, if any, to 
the principal.—Bell’s Appeal, 8. C. Penn., Jan. 3, 1887; 8 
Atl. Rep. 927. 

128. PLEADINGS — Counterclaim. A counterclaim 
must be alleged with the clearness and precision of a 
complaint.—Smith v. McGregor, 8. C. N. Car., March 16, 
1887; 1 S. E. Rep. 695. 


129. PLEADING—Equity—Withdrawal of Answer. 
Where a defendant has answered the bill, and issue has 
been joined by replication, and thereafter a co-defend- 
ant named in bill, but not served with process, becomes 
a party, and the bill is dismissed as to him on demurrer, 
held, that defendant cannot withdraw his answer and 
demur when the dismissal as to the co-defendant had 
not altered the position in which he stood at time of 
answer, and on final hearing any question might be 
raised which could be raised by demurrer.—Phelps v. 
Elliott, U. 8. C. C. (N. Y.). March 16, 1887; 30 Fed. Rep. 896. 


130. PLEADING — Misjoinder — Life Insurance. A 
joinder of beneficiaries, who are to receive different 
sums as provided by an insurance policy, in one action 
to recover the several sums due, is improper.—Keary v, 
Mutual, ete. Ins. Ass’n., U. 8. C. C. (Mo.), March 2 .1887; 80 
Fed. Rep. 869. 

181. PLEADING—Parties—Railroad Bonds—Trusts. 
In an action by a holder of bonds of a railroad company, 
secured by deed of trust, to compel the company to 
fulfill its agreement contained in said deed of trust, and 
not seeking to reach the security provided in the deed 
or the income of the road, through the rights and 
powers of the trustee, the trustee is not a necessary 
party.—Spies v. Chicago, etc. R. Oo., U. 8. ©. C. (N. Y.), 
March 21, 1887; 30 Fed. Rep. 397. 


132. PLEADING—Plea in Abatement. A plea setting 
up that the plaintiffs, commissioners of the court 
appointed in a chancery suit, and in a proceeding at 
law to recover on a bond executed to them as com- 
missiogers, had not executed the bond required by 
statute, and, therefore, could not maintain such action, 
is a plea in abatement, and must be filed at rules.— 
Flesher v. Hassler, ®%.C. App. W. Va., Feb. 12, 1887; 18. E. 
Rep. 580. 

183. PRACTICE — Appeal — Reversal — Judgment. 
When an action, wherein plaintiffs obtained judgment, 
is reversed on appeal, and the action cannot be main- 
tained, judgment will be entered for the defendant.— 



































Cleveland, etc. Co. v. Rhodes, U. 8. 8. C., April 11, 1887; 7 8. 
C. Rep. 882. 

134. PracTICE—Certiorari—City Ordinance. -—— Code 
Miss. § 1103, provides that no liquor license shall 
be granted for twelve months after a petition to pre- 
vent its issuance has been presented. Held that, after 
presentation of such petition, no general ordinance of 
the town council that they would not grant such license 
was necessary, and the ordinance was not reviewable 
by certiorari.— Town Council of Lexington v. Sargent, 8. C. 
Miss., April 18, 1887; 1 South. Kep. 903. 

135. PRACTICE—New Trial—Excessive Verdict. In 
an action for damages for injury to plaintiff's horse, a 
verdict on evidence only showing the death of one 
horse and injury to the other, without showing its ex- 
tent,for asum which would cover the highest value 
placed on both horses, and the damages for the injury 
to the wagon and harness is erroneous.— Teras, etc. R. 
Co. v. Ascue, 8. C. Tenn., April 15, 1887; 48. W. Rep. 13. 

136. PRACTICE—New Trial.—Weight of Evidence. 
When a motion for a new trial on account of the insuffi- 
ciency of evidence is sustained by the trial court, the 
appellate court will not reverse the action of the lower 
court, unless it has manifestly erred.—Kerr v. Kerr,8. C. 
Cal., April 26, 1887; 13 Pac. Rep. 654. 

137. PRACTICE —Parties—Municipal Assessments—De- 
visees. An action to enforce an assessment for 
street improvements under the California law may be 
brought against devisee of a lot for work contracted for 
before the testator’s death without joining his execu- 
tors though his estate is not settled, when it is shown 
that his personalty will pay all his debts.—Phelan v. 
Dunne, 8. C. Cal., April 21, 1887; 13 Pac. Rep. 662. 

138. PRACTICE—Verdict —Pleadings—Admissions. 
Where plaintiff recovers and pleadings admit the prop- 
erty to be worth more than the jury found, there is no 
error prejudicial to the defendant.— Miller v. Krueger, 8. 
C. Kan., April 8, 1887; 18 Pac. Rep. 641. 




















QUERIES AND ANSWERS.* 


| Correspondents are requested to draw up their answers in 
he form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.] 





QUERIES. 


Query No. 29.—A, a warehouseman in Ohid, issues 
to B, residing in Kentucky, a warehouse receipt for 
goods stored in A’s warehouse in Ohio. B makes in 
Kentucky, a voluntary assignment, under the laws of 
Kentucky, of all his property to C, assignee, for the 
benefit of creditors, and indorses on back of receipt 
the following words: ‘‘Deliver to C, assignee, B,” and 
deliver receipt to assignee. No actual possession of 
goods is taken by assignee, and no record made or 
proceedings had in the assignment, under the Ohio 
insolvent laws. After assignment and indorsement of 
receipts, A, to whom B 1s indebted, sues B in Ohio 
and attaches goods in warehouse uuder the law of 
Ohio, which gives attaching creditor preference to as- 
signee under a foreign prior voluntary assignment. 
Notice of pendency of attachment is given by publica- 
tion. After writ of attachment is levied upon the 
goods, D, residing in Kentucky, purchases of the as- 
signee; and warehouse receipts are indorsed by as- 
signee to D, in the following words: ‘Deliver to D, C. 
assignee.”” A proceeds to judgment in the attachment. 
D, obtaining personal services on A in Indiana, sues 
him in Indiana, on warehouse receipt and indorse- 
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ments, alleging Jdemand for goods, refusal, conver- 
sion, etc., and asks judgment for value. A pleads in 
bar his attachment against B under the law of Ohio. 
Quries: 1st. On question whether attachment or as- 
signment gave better right, would Indiana court en- 
force rule in Indiana or rule in Ohio, supposing them 
to be in conflict? 2d. Would the assignment of 
warehouse receipt (in form above set out), to assignee 
for benefit of creditors, be considered simply an as- 
signment of the goods represented, and would it give 
assignee any additional right to what he would have, 
had goods been assigned by simple indenture of as- 
signment alone? 3d. Does C,the voluntary assignee 
in foreign State, by reason of the assignment of re- 
ceipts as above stated, stand in any better position, as 
regards A’s attachment of goods in Ohio, than if such 
receipt had not been issued or indorsed as above; and 
if so, upon what legal principle? 4th. What are the rel- 
ative rights of the parties in the premises? In answer 
please cite authorities. A SUBSCRIBER. 
Lawrenceburgh, Ind. 





QUERIES ANSWERED. 


Query No. 5. [24 Cent. L. J. 120.) A city incor- 
porated in Texas under Art. 340 of Revised Statutes, 
as amended by 17th legislature, page 115, afterwards 
seek to abolish its corporate existence under Art. 540 
of Rev. Stat., which requires the county judge to 
‘“‘order the election” (proclaim it), on being presented 
a petition signed by fifty voters of the incorporation, 
and if at such election the vote is in favor of sustaining 
the corporation, can the expense of holding the elec- 
tion be collected off of the county, or ought the city to 
pay said expenses. D. M.S. 


Answer. The law provides that, in the usual city 
elections the city shall pay the expenses. Laws of 
Texas (Revision) 1879, Art. 345. A city is a creature 
of the legislature, which may provide that, any of its 
functions may be exercised by any party designated. 
The law rocognizes that city elections may be held by 
other parties than city officers. Jdem, Art. of 1686. 
If such an election is a city election, a provision is 
made for its payment by the city, though the city is 
thereby dissolved. Jdem, Art. 541. A fortior, must 
the city pay for it, when it results in the continuance 
of the city. We find no Texas decision in point. X. 





Query No. G [24 Cent. L. J. 143.)—A_ will was 
executed, bequeathing to the surviving widow the use, 
occupation and profits of all the estate during the term 
of her natural life. At her death toa niece for her 
natural life, provided, she (the niece) had no lawful 
issue, but if she had lawful issue, then to her abso- 
lutely. Said widow sill survives. The niece has 
married and has lawful issue. Now, what I wish to 
know is, 1. Can said niece sell said property, and 
convey good title to same, during the life of the 
widow? 2. Suppose the widow sells her life estate, 
then the niece sells, would the title not be good? 3. 
The will provides for the payment of $1,000 to another 
niece, at the death of the widow, if the first niece has 
children. Now, if the above sales were effected, and 
the $1,000 paid to the second niece, could not the pro- 
bate court ratify such procedure? Or, in other words, 
would it not be such a compliance with the spirit of 
the will as to make it valid? The deceased had no 
children. Please cite authorities. I have my own 
opinion, but want all the light I can get, and the ques- 
tions are asked without reference to any statutory 
provision. R. H. C. 


Answer. The niece has at once a vested remainder 





of a life estate. 2 Wash. Real Prop. 594. Upon the 
birth of her child, the niece obtained a vested re- 
mainder in fee simple. ZJdem,603. She can sell her 
vested remainder at any time. Jdem, 600. Her sale 
would of course convey all the title, except the 
widow’s life estate, which the widow can at any time 
sell. We see no reason for asking the probate court to 
approve of any such sale. 





Query No. 8 [24 Cent. L. J. 168].—A company is 
duly incorporated under the Lowa laws, and the cap- 
ital stock is assessable in sums of ten per cent. on face 
value, and due and payable at the end of sixty days’ 
notice through the mail to the owner. Should the 
owner fail to pay the assessment within twenty days 
after the expiration of said notice, the board, at its 
option, may send notice by mail of the time and place 
his stock shall be forfeited (not as liquidated damages) 
for non-payment of assessment, which notice shall be 
ten full days; and he may appear at such time and 
place, and show cause, if any, why the same should 
not be done. The board do all of these things, the 
owner fails to appear, and they pass a resolution for- 
feiting his stock. Will such an act stick,and what are 
the rights of the owner of the stock? Has the owner 
aright for paid-up stock to the amount of his pay- 
ment, or are all his rights and privileges totally cut off 
thereby? Cite cases. AN OLD SUBSCRIBER. 

Des Moines, Iowa. 


Answer. The power to forfeit stoc® for non-pay- 
ment of assessments must be given by statute or by 
the charter of the company, which in this case is the 
statute. Cook on Stock apd Stockholders, § 123, and 
cases cited. It cannot be done by by-law (Jdem), 
though in one case this power was admitted, where 
the stockholders had assented to the by-law. Lesseps 
v. Architect’s Co., 4 La. Ann. 316. The only provisions 
we find in the lowa law are, that a corporation pos- 
sesses no power or privilege not possessed by a nat- 
ural person except as hereinafter provided they can 
make by-laws and all rules and regulations deemed 
expedient for the management of their affairs in ac- 
cordance with law, and the notice published shall 
state the amount of capital stock authorized and the 
times and conditions on which it is to be paidin. We 
do not think these provisions give the power of for- 
feiture, and consider the forfeiture to be void. We 
find no Iowa case on the subject. There are other 
ways of meeting the case. Cook on Stock and Stock- 
holders, § 121. 8.8.8. 

Query No. 9 [24 Cent. L. J. 192].—A sells B a house 
and lot; B is to pay for same in monthly installments. 
A executes to Ba bond, conditioned that, upon full 
and punctual payment of said installments, and de- 
mand made by B, A will execute to B a good and 
sufficient general warranty deed. Afterward A dies, 
leaving surviving him one minor heir. There is an 
administrator appointed for A’s estate. B paid two 
installments before A’s demise, but since has paid 
none, and is now three installments in arrears, leaving 
about thirty unpaid installments. Who ts the proper 
party to bring suit against B, the administrator or the 
guardian of the minor heir, and what would be the 
nature of the suit? Shall it be a suit to quiet title, or 
will suit have to be brought on B’s notes, judgment 
taken and B’s interest sold, or can a suit be brought 
against B to forfeit his bond? Will some one please 
answer, citing authorities? The subject-matter is in 
Indiana. w. 


Answer. All the goods and chattels of the de- 
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ceased, real and personal, including mortgages held 
by him, go to his administrator, and if the adminis- 
trator acquires the land by foreclosure, he holds it as 
personalty. 1 Williams on Ex. 650 and note d. Where 
a party has given a bond for a deed, his interest in the 
land is considered to be a mortgage. 1 Wash. Real 
Prop. 95-98. Suit might be brought for specific per- 
formance of the contract, in which case the adminis- 
trator should join the heirs, so that a deed may be 
tendered; or the court can give any proper remedy, or 
he may sue alone for damages for breach of the con- 
tract. Porter v. Travis, 40 Ind. 556. 8. 8. 


Query No. 7 [24 Cent. L. J. 168].—The code of Iowa, 
§ 4715, provides when any woman residing in any 
county of this State is delivered of a bastard child, or 
is pregnant with a child which, if born alive, will be a 
bastard, complaint may be made in writing by any 
person to the district county where she resides, stat- 
ing that fact, and charging the proper person with be- 
ing the father thereof. The proceedings shall be in 
the name of the State of Iowa against the accused as 
defendant. Section 2529 provides: The following ac- 
tions may be brought within the times herein limited 
respectively after their causes accrue, and not after- 
ward except when otherwise specially declared: 1. 
Actions founded on injuries to person or reputation, 
whether found on contract or tort, or for a statute 
penalty within two years. 4. Those founded on un- 
written contrgcts, those brought for injuries to prop- 
erty, or for relief on the ground of fraud in cases 
solely cognizable in a court of chancery, and all other 
actions not otherwise provided for in this respect 
within five years. When*does the statute of limita- 
tions commence to run, and when is an action barred 
by thestatute. Will some one answer and cite au- 
thorities. 

Answer. This action is a civil suit. The party is 
thereby prevented from avoiding his legal and moral 
obligations. In a case quoted with approval it is 
called an act to redress a civil injury, and the purpose 
to be obtained is an indemnity. Holmes v. State, 2 C. 
Green, 501. So we would say the action must be 
brought within two years, either as an injury to the 
person or as a statute remedy, for it does not exist at 
common law. In an action for personal injuries the 
statute of limitations begins to run when the injury 
was committed. Gustin v. Jefferson Co., 39 Iowa 690. 
The action should be commenced within two years af- 
ter the conception. 








Query No. 13 [24 Cent. L. J. 264].—A dies in- 
testute, leaving two sons and one daughter. During 
his lifetime he purchased stocks for his sons, and 
paid the dividends on same to his said sons. Upon 
decedent’s ledger the amounts of the said purchases 
arid the assessments on the same are charged to said 
sons. Would the amounts so charged on decedent’s 
ledger be considered as a loan, advancement or a gift, 
in partitioning the real estate of said decedent among 
the said sons and daughter? N. 

Answer. The question of advancements is a matter 
of intention, but the presumption is,in the absence of 
other evidence, that a gift to a child by one, who after- 
wards dies intestate, was intended as an advancement, 
unless it was an inconsiderable sum of money. 2 Wil- 
liams on Ex. 1502, note a, 1503, and cases cited. In 
many States the question is regulated by statute. The 
dividends were advancements. Since the testator 
never delivered’ the bonds to his sons, we do not 
deem them to be gifts, loans or advancements, but to 
belong to the estate of the intestate. M. 





RECENT PUBLICATIONS. 





CRIMINAL PROCEDURE of the United States 
Courts. By Edward T. Roe, LL. B., of the 
Springfield Bar. Chicago: Callaghan & Company, 
Law Book Publishers. 1887. 

This book differs from nearly all law books which 
fall under our observation, in that it was not made to 
order; indeed it was not made at all, it “just growed.” 
The author says in his preface, that it is the result of 
the observation, study and practice of fifteen years in 
federal courts, and in this particular it has a very 
material advantage of books made to order, or of books 
“made”? at all, in that the author has had the opportu- 
nity to correct the mistakes of one year in the next, 
and add the results of further study, observation and 
experience. 

The work has one unique and very valuable feature 
in the Ready Reference Index, which occupies no less 
than seventy-three pages, about one fourth of the 
whole work. It is, in effect, a digest of the whole 
subject,of the treatise, stating under each head the 
principle of law governing the subject with full 
references to the statute of the United States, revised 
and ‘‘at large,” and numerous adjudged cases. 

The main body of the work is well arranged, divided 
into twelve chapters. The paragraphs are each pre- 
ceded by a caption in bold faced type, but they are 
not numbered as they should have been. We very 
much prefer the division of a law book into numbered 
sections, the references in the index being made to 
those numbers. Except this slight blemish there can 
be absolutely no fault found with the book, which, we 
are fully satisfied, will be of very great value to 
every practitioner who is, or may become,interested in 
the criminal practice of federal courts. 








JETSAM AND FLOTSAM. 





THE LIABILITY OF TRUSTEES.—Once upon a time, 
when reading in a barrister’s chambers and a certifi- 
cate of fitness from the barrister formed the conditions 
precedent to a call to the bar, a pupil, whose studies 
had been but nominal, having applied for a certificate, 
was asked by his ostensible instructor if he had ever 
perused any of the cases on which the learned gentle- 
man had advised. “I have read two, sir,” replied the 
pupil, undismayed. ‘Can you tell me anything you 
learned from them?” “Certainly. I learned that a 
man is an ass to be either an executor or a trustee.” 
‘Well, sir,” said the barrister, “you have got full 
value for your hundred guineas; here is your certifi- 
cate. 


SoME of the “smart things” attributed to English 
judges smack of vulgarity—not to say brutality—which 
would not be tolerated on this side of the Atlantic. 
For example, the London Jurist has the following:— 
“Some amusement was recently caused by retort made 
by Mr. Justice Chitty to alearned counsel. The bar- 
rister in question was arguing a case about the pos- 
session of agricultural implements and furniture, and 
when he had finished the first part of his argument, 
during which the judge frequently rebuked him for 
irrelevency, he remarked, ‘And now, my Lord, I will 
address myselfto the furniture.’ Mr. Justice Chitty: 
‘You have been doing that for a long time, sir.’ If , 
this be true, Mr. Justice Chitty is sadly in need of 
somebody to teach him manners, and if he were sit- 
ting in any court out of England, would soon find an 
instructor. 





